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mony Enterprises Inc

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
TVI, INC., a Washington corporation, CASE NO.C18-14613CC
Plaintiff, ORDER

V.

HARMONY ENTERPRISES, INGa
Minnesota corporation,

Defendant.

This matter comes before the Court on Plaintiff's motion to compel and for sanction
(Dkt. No. 28). Having thoroughly considered the parties’ briefing and the relecand r¢he
Court finds oral argument unnecessary and he@RANTS the motion for the reasons
explained herein.
l. BACKGROUND

The Qurt previously set forth the underlying facts of trase and will only restatbose
factsrelevant to the instant motio(SeeDkt. No. 34.) On October 3, 2017, a baler manufactu
and installed by Defendant at Plaintiff’'s Mt. Vernon store (the “Mt. Vernon'hdéeled. (Dkt.
No. 20 at 8.Plaintiff immediately notified Defendant and demanded that Defendant inspec
Mt. Vernon baler, produce a report on the failure, and remove and dispose of the Mt. Vern
baler. (d.) Defendant offered to take the Mt. Vernon baler to Minnesota for an evalaatido
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providePlaintiff with a report on its findingsld. at 17.) On October 10, 201Rlaintiff sent
Defendant a letter titled, “Notice of Defect and Potential Claim of Indemrlty.’at 31-32.)
The letter conditioned Plaintiff'eelinquishing of the Mt. Vernon Baler on Defendant’s
production of a report as to its failure, astdted that,[Plaintiff] hereby reserves its right to
pursue all available remedies at law or in equity related to this incident, orhemyratident
related to a [Defendammhade] product.” [d. at2, 31-32.)

Prior to its inspection of the Mt. Vernon baler, Defendant’s employees discussed hq
weld certain parts of its balers to address safety issues that had @e=&rkt. No. 27 at 5-7.)
Following a brief inspection of the Mt. Vernon baler on or around October 19, Réfefhdant
found unnecessary weltiadcontributed to the Mt. Vernon baler’s failure. (Dkt. No. 21 at 6,
14-15, 25.) Defendant has since been unable to locate any notes from the inspection of t
Vernon baler.Id. at 12.)

On November 30, 201 PJaintiff discovered that baler manufactred and installed by
Defendant at Plaintiff's Flagstaff, Arizona business location (the $&digbaler’) was unsound
due to welding failures. (Dkt. No. 20 at 3, 34—333intiff immediately notified Defendant and
demanded thdbefendant inspect the Figstaff baler, produce a report on the failure, semdove
and dispose of the Flagstaff baled. @t 34—35.) On December 1, 2017, Plaintiff sent Defend
a letter titled*Second Notice of Defect and Potential Claim for Indemnity: Second Demoand
Inspedcion,” which reiterated Plaintiff's demands for reports on the Mt. Vernon and &fagst
balers.(ld. at 41-42.he letter alsstated that Plaintiff would require Defendant to indemnif
and hold Plaintiff harmless if another of Defendabtlersfailed, and that[Plaintiff] hereby
reserves its right to pursue all available remedies at law or in equity reddted incident, or
any other incident related to a [Defendarade] product.”lfl. at 42.)

Plaintiff did not provide Plaintiff with reports on the Mt. Vernon and Flagstaff ®afelr
at 3.) In October or November 2017, Defendant prepared a summary of its inspection of th

Vernon baler, which it shared with its counsel. (Dkt. No. 21 at 20-22.) Defendant did not g
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this summary with Plaintiff until after Plaintiff filed this lawsuitid.; Dkt. No. 20 at 4.puring
Defendant’'sRule 30(b)(6) depositioefendant stated thatsent the Mt. Vernon baler to be
scrapped in December 2017. (Dkt. No.&219.) Defendants responses to Plaintiff's
interrogatoriesndicate that the Mt. Vernon baler was picked up for scrapping in January or
February 2018.1d. at40, 61.) Defendant did not notify Plaintiff that the Mt. Vernon baler ha
been scrappedDkt. No. 21 at 29.Yltimately, Plaintiff removed all dbefendant’s balers from
Plaintiff's stores. (Dkt. No. 20 at 3.) On January 17, 2018, Plaintiff’'s counsel sent Dafandal
letter formally requesting a litigation hotth material related to the Mt. Vernon and Flagstaff
balers, anddlemanding that Defendafrefrain from performing any work on, making any
alterations to, or discarding any part of the [Mt. Vernon baler]” as such could uredgrfor
spoliation. [d. at 46.)

In September 2018, Plaintiff brought suit agaDetendant for various state law claimg

arising fromDefendant’s allegedly dangerous and defective balgesdkt. Nos. 1, 1-2.Dn

December 28, 201®laintiff servednterrogatories and requests for production on Defendant.

(Dkt. No. 29 at 2.)nterrogatory No. 5 sought information abautether Defendant’s balers ha
failedin other instances and, if 9be cause of the failure®kt. No. 21 at 34.) Defendant’s
response listed the Mt. Vernon and Flagstaff balers and stated that it had not found any
malfunctions in eitherld. at 34-35.) Interrogatory No. 8 asked if Defendant believed that it
provided sufficient warnings to consumers regarding its balers, to which Defergfzonded
that it had viahe balers’ manuals, which included maintenance instructions, safety ilstsiict]
and warnings, and safety decals affixed to each bideat(37.)

In April 2019, Defendant testified in its Rule 30(b)(6) deposition that a baler it had S
to Lowe’shad failed in the spring of 2017. (Dkt. No. 29 at 8}10owe’s notified Defendant of
the failure and, following an inspection by Defendant, Defendant and Lowe’slabeg¢ehe

failure was due to user errotd(at 10-11.) Defendant did not notify Plaintiff of the Lowe’s

had

old

baler failure prior to the Rule 30(b)(6) deposition. (Dkt. Nos. 20 at 4, 21 at 7.) Defendant aJso
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disclosed for the first time that the unnecessary welds on the Mt. Vernon baldsudedtto is
failure. (Dkt. No. 21 at 25.)

During May and June 201PJaintiff soughtsupplemental discovery from Defendant to
cure alleged deficiencies in Defendant’s respon&=eDkt. Nos. 21 at 48—67; 29 at 2, 35-39,
41-44) Ultimately, Plaintiff filed the instant motion seekitgcompel additional responses
from Defendant. (Dkt. Nos. 28 at 3, 29 at 2.) Defendant has since supplemented its writtel
discovery and produced additional documents. (Dkt. No. 35a®intiff alsomoves for
sanctions against Dafdant for its alleged spoliatiasf the Mt. Vernon baleabuse of the
discovery processSge generallpkt. Nos. 28, 35.)
. DISCUSSION

A. Spoliation Sanctions

District courtspossess inherent authority to impgsactions against a paityresponse
to the paty’s spoliation of relevant evidenc8ee Glover v. BIC Corp6 F.3d 1318, 1329 (9th
Cir. 1993). Spoliation is the “destruction or significant alteration of evidence, or theeftol
preserve property for another’s use as evidence, in pending orlftiggaton.” Kearney v.
Foley & Lardner, LLR 590 F.3d 638, 649 (9th Cir. 2009). The party alleging spoliation mus

prove:

(1) that the party having control over the evidence had an obligation to preserve it
at the time it was destroyed; (2) that tieeords were destroyed with a ‘culpable
state of mind;’ and (3) that the evidence was ‘relevant’ to the party’s daim
defense such that a reasonable trier of fact could find that it veowlolort that
claim or defense.

Apple Inc. v. Samsung Elecs. (888 F. Supp. 2d 976, 989 (N.D. Cal. 20X@)llectingcases).
The duty to preserve attaches when a party should reasonably know that the evidsoee at
may be relevant to anticipated litigati®urowiec v. Capital Title Agency, In@90 F. Supp. 2d

997, 1005 (D. Ariz. 2011). In the Ninth Circuit, a court may impose sanctions on a party fo

! Plaintiff acknowledges that its motion to compel is now moot but maintains that
Defendant’s abuse of the discovery process merits sanctions under Rule 3Ro(C38 at 5-7.)
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spoliating evidence if the court finds that the party acted with “conscious dstedats
discovery obligations; a finding of bad faith is not requifele Apfe Inc, 888 F. Supp. 2d at
998 (iting Unigard Sec. Ins. Co. v. Lakewood Eng’'g & Mfg. Cpg82 F.2d 363, 368 n.2 (9th

Cir. 1992) Hamilton v. Signature Flight Support Coy2005 WL 3481423, slip op. 7 (N.D. Cal.

2005} lo Grp. Inc. v. GLBT Ltd.2011 WL 4974337, slip op. 7 (N.D. Cal. 20111)

It is undisputed that Defendant had control over the Mt. Vernon baler when it sold i
scrap, and Defendant does not dispute that the Mt. Vernonvdeelevant to this litigation.
(SeeDkt. No. 30 at 1, 7-9.) Defendant argues that it did not have an obligation to preserve
Mt. Vernon baler and couldot have acted with a culpable state of mind because Plaintiff ag
Defendant to dispose of it on October 3, 2017. (Dkt. No. 30 atsgelkt. No. 20 at 8.But
Plaintiff's initial request was followed by multiple indications that Defendant hadyetal
preserve the Mt. Vernon baler, including Plaintiff's October 10, 2017 lettawiegets right to

pursue legal or equitable remedies related tdMthe/ernon baler’s failure and Defendant’s ow

for

the
ked

n

inspection of the Mt. Vernon bal#rat revealed unnecessary welds that contributed to its faijure.

(See idat 24, 31-32; Dkt. No. 21 at 14-15, 25.) Further, Defendant shared a summary of
inspection with its counsel, who may have informed Defendant of the possibility of future
litigation. (Dkt. No. 21 at 20-22.) All of this occurred while Defendant was still in pesseof
the Mt. Vernon baler3eDkt. No. 21 at 19.) Thus, Defendant was on notiaésasbligation to
preserve the Mt. Vernon baler, and consciously disregarded that obligation whdrthiesgit.
Vernon baler for scrafsee Apple Inc888 F. Supp. 2d. at 989, 9rowie¢ 790 F. Supp. 2d
at10052 The Court finds that Plaintiff has carried its burden of establishing than@sefe

spoliated the Mt. Vernon baler.

2 Defendant’sobligationand culpable state of mind are even more apparersdfdtthe
Mt. Vernon baler for scrap in January or February 208 [0kt. No. 21 at 40, 61), as Plaintiff’
December 1, 2017 letter reiterated its demand for a report on the Mt. Vernos taaleré and
its reservatia of rights to pursue legal and equitable remedies and Plaintiff's January 17, 2
letter formally requested a litigation hold on material related to the Mt. VernoRlagstaff
balers. SeeDkt. No. 20 at 41-42, 44-46.)
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When spoliation has occurred, district courts may impose a variety of sanctions,

including:

(1) exclusion of evidence, (2) admitting evidence of the circurostanf the
destruction or spoliation(3) instructing the jury that it may infer that the lost
evidence would have been unfavorable to the party accused of destroying it, or (4)
entering judgment against the responsible party, either in the form of dikoriss
default judgment.

Pettit v. Smith45 F. Supp. 3d 1099, 1105 (D. Ariz. 2014). In determining which sanction to
impose, courtsnayconsider: “(1) the degree of fault of the party who altered or destroyed t
evidence; (2) the degree of prejudice sitkby the opposing party; and (3) whether there is
lesser sanction that will avoid substantialainfess to the opposing partpple Inc, 888 F.
Supp. 2cat 992 (internal quotations omitted)

Defendant had exclusive control over the Mt. Vernon baler, was on notice of the
obligation to preserve it, and consciously disregarded its obligation by sellibglérdor scrap.

See supraPlaintiff has been substantially prejudiced by Defendant’s destructibie it.

Vernon baler, as Plaintiff cannot condiistown examinatiomollowing Defendant’s disclosures

about the reasons fare baler'dailure during discoverySeeApple Inc, 888 F. Supp. 2dt
9923 Thus, the Court finds that an adverse jury instruction regarding Defendant’sispaifat
theMt. Vernon baler is an appropriate sanction. The instruction isiiatin the jury that
Defendant was on notice that it had an obligation to preserve the Mt. Vernon baler, that
Defendandestroyed the Mt. Vernon baleefore Plaintiff could inspect,ithat the Mt. Vernon
baler was relevant to Plaintiff's claignand that an inspection of the Mt. Vernon baler would

have corroborated Plairftg claim that it was defective.

3 Although Defendanasserts thalaintiff has not been prejudiced because other balg
in Plaintiff’'s possession have the same extraneous wskkDKt. No. 30 at 9-10), none of
those balers, including the Flagstaff baler, have failed in the same weg/Ms tVernon baler.
(SeeDkt. No. 20 at 2—-3, 8, 31-32, 34-39, 41-42.)

4 The Court will consider proposed adverse jury instructions from both parties.
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In sum Plaintiff’'s motion for sanctions based on Defendant’s spoliation of the Mt.
Vernon baler is GRANTED. Plaintiff shall be entitled to an adverse jury instruas approved
by the Court in a future ordér.

B. Discovery Sanctions

Plaintiff acknowledges thatstmotion to compel discovery from Defendant is moot ar
now seeks only an award of sanctions for Defendant’s alleged abuse of the discosesg.pr
(SeeDkt. No. 35 at 2, 5-7Plaintiff seekssanctionsinder Federal Rules of Civil Procedure
37(b) and 37(chor Defendant’salleged violations of Federal Rules of Civil Procedure 37(c) 4
37(d). SeeDkt. No. 28 at 11-13kee alsd~ed. R. Civ. P. 37(c) (prohibiting a paftgm failing
“to provide information or identify a witness as required by Rule 26(a) or (&9, R. Civ. P.
37(d) (prohibiting a party from failing tappear fora depositioror “to serve its answers,
objections, or written response”itderrogatories or a request for inspeclidut Haintiff
originally moved to compel complete and accurate responses to its discovesigégilmving
Defendant’s “evasive, incomplete, and untruthful discovery respongegf ariseunder
Federal Rule of Civil Procedure 37(apeDkt. No. 28 at 12see alsdkt. No. 35 at 7)see
Fed. R. Civ. P. 37(a)(4).

“Parties may obtain discovery regarding any nonprivileged matter thatvamete any

party’s claim or defense.” Fed. R. Civ. P. 26(b)(1). If requested discovery is maradsthe

requesting arty may move for an order compelling such discovery. Fed. R. Civ. P. 37(a)(1).

“For the purposes of [Federal Rule of Civil Procedure 37(a)¢vasive or incomplete

® Plaintiff's request that Defendant be precluded from arguing that its ir@peéthe
Mt. Vernon baler revealed that Plaintiff's own misuse caused or contributedNt.thernon
baler’s failure is denied without prejudice. (Dkt. No. 28 at 10.) Defdartu@sntestified that it has
been unable to locate any notes from the inspection and has disclosed its summary of the
inspection to Plaintiff, and precluding Defendant from potentially using the syntaargue in
its favor would be substantially unfaiS€eDkt. Nos. 20 at 4; 21 at 12, 20-22pple Inc, 888
F. Supp. 2&t992. If Defendant comes forward with additional evidence from the inspectio
Plaintiff may move to limit or preclude Defendant’s use of such evidence.

ORDER
C181461JCC
PAGE- 7

d

and

—




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

disclosure, answer, or response must be treated as a failure to disclosg, @nespnd.” Fed.
R. Civ. P. 37(a)(4). If a party provides requested discovery only after the opposinfilesa
motion to compel, “the court must, after giving an opportunity to be heard, require tsherpar
deponent whose conduct necessitated the motion . . . to pay the movant’s reasonable exp
incurred in making the motion, including attorney’'sf& Fed. R. Civ. P37(a)(5).The court
cannot order such payment “if the movant filed the motion before attempting in gooa faith
obtain the disclosure or discovery without court action,” the nondisclosure was sabgtanti
justified, or ‘other circumstancasake an award of expenses unjust.” Fed. R. Civ. P.
35(a)(5)(i)iii).

Defendant’s disclosuref supplementary discovepame aftePlaintiff's repeated good
faith efforts to obtain theequested discovemyithout court intervention and Plaintiff's filing of
the instant motion to compebé¢eDkt. No. 35 at 5-6.) Defendant has not argued that its
nondisclosure was substantially justifiedcdged circumstances rendering an award of expens
unjust. GeeDkt. No. 30 at 11-12.) Thus, the Court finds tim@inetary sanctionsonsisting of
Plaintiff's reasonabléees andkxpenses incurred are warranted under Federal Rule of Civil
Procedure 37(a)(5), arrlaintiff's requestor discovery sanctions is GRANTED asit®
requested monetary sanctioR$aintiff shall file a motion for attorney fees setting forth its
expensefcurredin making the present motion to compel witegvendays of the issuanad
this order.

[11. CONCLUSION

For the foregoing reasorBlaintiff's motionfor spoliation sanctions and discovery
sanctions (Dkt. No. 28) IBGRANTED. Plaintiff shall be entitled to an adverse jury instruction
regarding Defendant’s spoliation of the Mt. Vernon baler, as approved by the iCaduture
order.Plaintiff shall filea motion for attorney fees setting forth its expenses incurred in mak
the present motion to compel withgevendays of the issuance of this order.

I
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ORDER

DATED this 13h day of August 2019.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




