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mony Enterprises Inc

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
TVI, INC., a Washington corporation, CASE NO.C18-14613CC
Plaintiff, ORDER

V.

HARMONY ENTERPRISESINC,, a
Minnesota corporation,

Defendant.

This matter comes before the Court on Plaintiff's motion for attorney feesatsd(Dkt.
No. 40) pursuant to the Court’s August 13, 2019 order (Dkt. Nogrg@iting Plaintiff’smotion
to compel and for spoliation sanctions (Dkt. No. 28). Having thoroughly considered the’ pa
briefing and the relevant record, the Court finds oral argument unnecessaryedndismres the
following order.
l. BACKGROUND

In its August 13, 2019 order, the Court foumder alia, that Defendant disclosed
supplementary discovery after Plaintiff made good faith efforts to oltaidiscovery without
court intervention and after Plaintiff fileWimotion to compel.§eeDkt. No. 39 at 8.) The Court
thereforefound “that monetary sanctions consisting of Plaintiff's reasonableafeksxpenses

are warranted under Federal RuleCofil Procedure 37(a)(5)(Id.) The Court directed Plaintiff
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to “file a motion for attorney fees setting forth its expensesrred in making thpresent
motion to compet (Id.) In response to the Court’s order, Plairtidsfiled a motion for attorney
fees and accompanyimgclarations settinfiprth its time andexpenses incurred in obtaining th
supplemental discoverysfeDkt. Nos. 40, 41, 51.)
. DISCUSSION

A. Legal Standard

1. Recoverablé-ees

If a party provides requested discovery only after the moving party files amtoti
compel, “the court must, after giving an opportunity to be heard, require the parpooede
whose conduct necessitated the motion . . . to pay the movant’s reasonable expemsdsnnc
making the motion, including attorney’s fees.” Fed. R. Civ. P. 37(&)53ee¢ e.g, Hoglund v.
SherBer, Inc, 2008 WL 5427793, slip op. at 2 (W.D. Wash. 20@8)ardingRule 37(a)(5)(A)
fees based on work spent “preparing the motion to compel, the supporting declaration, an
proposed ordel.. A party maybe awardedts reasonable attornéges incurred in preparing a
subsequent fee applicatiddeeAnderson v. Dir., Office of Workers Comp. Prograf@isF.3d
1332, 1325 (9th Cir. 1996) (“[C]lompensation [for time spent preparing fee applications] my
included in calculating a reasonable fee because uncompensated time spenbomgdtt a
fee automatically diminishes the value of the fee eventually receiv@ity)pf Burlington v.
Dague 505 U.S. 557, 562 (1992]) O]ur case law construing what is a ‘reasonafde’ applies
uniformly to all[federal feeshifting statutels”) ; Sure Safe Indus. Inc. €. & R Pier Mfg, 152
F.R.D. 625, 627 (S.D. Cal. 1993) (includitigpe spent drafting request for attorrfegs and
costsin award of fees under Rule 37).

2. Calculation of Reasonable Fees

District courts employ a twetep process to calculate a reasonablaveed.Fischer v.
SJBP.D. Inc, 214 F.3d 1115, 1119 (9th Cir. 2000). First, thart calculates the lodestar figur
which represents the number of hours reasonably expended on the litigation multiglied by
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reasonable hourly ratelensley v. Eckerhard61 U.S. 424, 433 (1983). Second, the court
determines whether to increase or reduce that figure based on several factoesnbiat ar
subsumed in the lodestar calculatiSeeKelly v. Wengler822 F.3d 1085, 1099 (9th Cir. 2016
see also Kerr v. Scredduild Extras, InG.526 F.2d 67, 70 (9th Cir. 1975).

To determine a reasonable billing rate, tbart generally looks to “the forum in which
the district court sits.Camacho v. Bridgeport Finlnc., 523 F.3d 973, 979 (9th Cir. 2008). Th
presumptive reasonable hourly rate for an attorney is the rate the attoanggs@royles v.
Thurston @y., 195 P.3d 985, 1004 (Wash. Ct. App. 2008). “The number of hours to be
compensated is calculated by coesidg whether, in light of the circumstances, the time cou
reasonably have been billed to a private clieMioieno v. City of Sacrament634 F.3d 1106,
1111 (9th Cir. 2008). A district court should exclude from the lodestar amount hours that g
reasonably expended because they are “excessivaydaii) or otherwise unnecessary.”
Hensley 461 U.S. at 434There is a “strong presumption” that the lodestar figure represents
reasonable fee awardague 505 U.S. at 562.

B. Plaintiff's Reasonable Attaney Fees

Counsel for Plaintiff—=Molly Eckman William Walsh, and Peter Berghave practiced
civil litigation in the Seattle legal marktr 15, 27, and six yeargsspectively (SeeDkt. No. 41
at 2.) The Court has previously approved hourly rates of $350 per hour for partners, $250

hour for ascciates, and $125 per hour for support staffe Campbell v. Catholic Cmty. Servs

! The factors set forth iKerr to evaluate the reasonableness of requested fees are:

(1) the time and labor required, (2) the novelty and difficulty of the questions
involved, (3) the skill requisite to perform the legal service properly, (4) the
preclusion of other employment by the attorney due to acceptance of the case, (5
the customary fee, (6) whether the fee is fixed or contingent, (7) time limitations
imposed by the client or the circumstang83the amount involved and the results
obtained, (9) the experience, reputation, and ability of the attorneys, (10) the
“undesirability” of the case, (11) the nature and length of the professional
relationship with the client, and (12) awards in similases.

526 F.2d at 70.
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W. Wash.Case No. C10-1579-JCC, Dkt. No. 120 at 5 (W.D. Wash. 26&2)alscA
Nationwide Sampling of Law Firm Billing Ratdé¢at’l L. J. (Dec. 8, 2008) (showing three
Seattle firmswith average hourly partner rates of $455, $405, and $#98)is matter,
Plaintiff's counsel has charged the following hourly rates: $305 for Ms. Eckmanf&4mr.
Walsh, and $266r Mr. Berg. (SeeDkt. No. 41 at 5-12.) Plaintiff's counsel has also includeg
hours worked by “K. Green,” who has an hourly rate of $4i8% appears to be a paralegal wit
Plaintiff's counsel’s firm(SeeDkt. Nos. 40 at 3; 41 at 2, 5, 6, Ay Plaintiff’'s counseb hourly
rates are in line with those of similaitjtuated attorneys and support staff, the Court finds th
the hourly rates are reasonatBee @machg 523 F.3cat979;Broyles 195 P.3cht 1004.

The Court’s August 13, 2019 order specifically fodlnat sanctions were warranted
under Federal Rule of Civil Procedure 37(agbildirected Plaintiff to file a motion for attorne
fees “setting forth its expenses incurred in making the present motion to cofdgelNo. 39 at
8.) Plaintiff's instant mabn seeks fees incurrdmbth in makingts motion to compel and for
spoliation sanctions and attempting to obtain the discovery prior to filing thadtion. See
Dkt. No. 51 at 5-6.FFees predating Plaintiff's motido compel and for spoliation sanctions
were not included in the Court’s award of fees pursuant to Rule 37(a)(5)(Avilarod:
excludedSeeFed. R. Civ. P. 37(a)(5)(A); (Dkt. No. 39 at 8jmilarly, Plaintiff has requested
fees for time spent exclusively on the spoliation portiossahotionto compeland for
spoliation sanctions, which will also be excluded from the Court’'s aw&egDkt. No. 51 at 6—
8) (for example, June 14, 2019 entry for “Analyze USDC caselaw regardingispoti
evidence for use in motion on same.”)

The remaiimng entries in Plaintiff's supplemental declaratmmovide the following
hourlytotals:51.8 hours for Ms. Eckman, 35.5 hours for Mr. Bé&:g, for Mr. Walshand 3.1

hours for‘K.Green.” (SeeDkt. No. 51 at 5-13%)But Plaintiff's motion to compel and fo

2 Defendant asserts that several entries in Plaintiff's supplemental decla@tistitute
impermissible “block billing.” eeDkt. No. 48 at 4, 78:) “Block billing’ is ‘the time-keeping
method by which each lawyer and legal stsgit enters the total daily time spent working on &
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spoliation sanctions arfélaintiff's accompanying reply briefontained 12 and six pages of
substantive briefing.SeeDkt. Nos. 28, 35.) Notably, both briefs raised arguments related to
Defendant’s spoliation of evidence in addition to seeking to compel disclosure of dis¢See
generallyDkt. Nos. 28, 35.Plaintiff's briefing on the instant motion for attorney fees was alg
relatively succinctPlaintiff’'s motion containe@pproximately threpages of substantive
briefing and its reply contained five pages of substantive brief8gplfkt. Nos. 40, 50.) And
although Plaintiff's declaration and supplemental declaration filed in suppaostrabtion for
attorney fees werg2 and 13 pages in length, the supplemental declaration simply eclried
for fees related t@laintiff's reply in support of its motion for attorney feeSo(npareDkt. No.
41 at 5-12with Dkt. No. 51 at 5-13Finally, Plaintiff's staffing of three attorneys, two of
whom have over 10 years of litigation experience, along witéwralegato work on the motion
to compel and for spoliation sanctions and the mdbtomttorney fees letb unnecessary
duplication of effort that should be excluded from the loddgjare. SeeHerrington v. Cty. of
Sonomag83 F.2d 739, 747 (9th Cir. 198%Jarrocco v. Hill 291 F.R.D. 586, 589 (D. Nev.
2013);see alsoNdker v. N. Las Vegas Police D&p2016 WL 3536172, slip op. at 3 (D. Nev.
2016)(collecting district court decisions)hus, the Court finds that Plairitg claimed hours arg
excessive and that a reduction is warranted prior to calculating the lodestarSegHensley
461 U.S. at 434.

Having thoroughly reviewethe time entries set forth in Plaintiff's supplemental
declaration, the Coufinds that tle following hourlytotalsconstitute reasonable time for
Plaintiff's counsel to have worked on the motion to compel portion of the underlying motio

motion for attorney fees: eight hours for Ms. Eckman, eight hours for Mr. Berg, on®ohdr.

case, rather than itemizing the time expended on specific tagkslth v. Metro. Life Ins. Co.
480 F.3d 942, 945 n.2 (9th Cir. 2007) (quotiharolds Stores, Inc. v. Dillard Dep’t Stores, Inc
82 F.3d 1533, 1554 n.15 (10th Cir. 199@®)rintiff's supplemental declaratigarovides
reasonably specifidescriptions fowork performediuring each time entry, and the Court
declines to reduce Plaintiff's award based on block billing.
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Walsh,and three hours for “K.Greenr.Multiplying these valueby each relevant reasonable
hourly rateyields a total lodestar figure 86,552. The factors set forth ierr do rot warrant an
increase or a further reduction in the lodestar figBee Kelly822 F.3d at 109%err, 526 F.2d

at 70.Theefore, theCourt finds this lodestar figurepresents a reasonable award of Plaintiff’

[72)

attorney fees incurred in making its motion to compel and subsequent fee application und

112

Federal Rule of Civil Procedei37(a)(5)(A)?*
1. CONCLUSION

For the foregoing reasons, and pursuant to the Court’s prior order (Dkt. No. 39),
Plaintiff's motion for attorney fees and costs (Dkt. No. 40) is GRANTED. Defenda

ORDERED to payrlaintiff's attorney fees in the amount of $5,552 as a sanction pursuant t

O

Rule 37(a)(5)(A)
DATED this 16th day of October 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

3 As Plaintiff's supplemental declaration in support of its motion for attorney fees
includes a nine-page spreadsheet with sisghed entries for Plaintiff's claimed time and fees,
the Court need natet forth a lineby-line analysis of Plaintiff's fee requeSee Gates v.
Deukmejian987 F.2d 1392, 1399 (9th Cir. 1992dllecting cases).

4 Notably, Plaintiffsmotion to compel and for spoliation sanctions sought sanctions |of
$5,000 “for [Plaintiff's] fees and costs pursuing accurate and complete disgegppnses.”
(SeeDkt. No. 28 at 13.) Plaintiff's request sought fees to “mitigate [Plairtéiilitional costs
associated with” conducting a Rule 30(b)(6) deposition and preparing the motionpel o
for spoliation sanctionsSge id) As the Court declined to awakrdaintiff feesincurred before
makingits motion to compebutPlaintiff has incurred additional fees in preparing the instant
motion for attorney fees, the value of Plaintiff's original fee request suppertedasonableness
of the attorney fees now anded.

ORDER
C181461JCC
PAGE- 6




