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I

ra Trading Post, Inc. et al

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

WEIMIN CHEN, on behalf of himself and g
others similarly situated,

Plaintiff, Case No. 2:18v-1581-RAJ

y ORDER GRANTING
' DEFENDANT'S MOTION TO

SIERRA TRADING POST, ING.and COMPEL ARBITRATION
DOES 120 inclusive,
Defendants.
. INTRODUCTION

This matter is before the Court on Defendant Sierra Trading Post Inc.’s no|
compel arbitration“Motion”). Dkt. # 17. For the reasons below, the CAQRANTS the
Motion.

. BACKGROUND

Defendant Sierra Trading Post, In€STP”) is an offprice Internet retailer o
brandname outdoor gear, family apparel, footwear, sporting goods, and home fa
Dkt. # -1, T 2. On its website, STIRts comparison price fromother online or brick

and-mortar retailers for the same items it offers for.slae 1 3, 4. Plaintiff alleges th

Doc. 37

ion

f

shions.

At

most of the comparison pricasefalse, deceptive, or misleading and brings claims related

to items he purchased on S3Website between December 2010 and January 28|

19 4, 5. He purports to act on behalf of a putative class of purchasers in Washitgt
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194.

STP contends that Chen’s use of its website, including any purchases, are g
by STP’s Terms of Use (“TOU”). Dkt. # 17. The TOU contains an arbitration agreg

which states, in relevant part:

Dkt. # 19-1.

Chen statethat he never agreed to be bound byTaJ and never saw it befof
making anypurchasesDkt. # 23, 11 6. STPnonethelesslaims that Chen would hay
had notice of the TOWiathe website’SCheckout” pagdor purchasehemade in Octobe

2017 and January 2018Dkt. # 19, T 3.Specifically, afew lines below the “Place m

You and we agree that we will resolve any disputes between us
throughbinding and final arbitration instead of through court
proceedings. You and we hereby waive any right to a jury trial
of any Claim. All controversies, claims, counterclaims, or
other disputes arising between you and us relating to these
Terms of Use or th8ite (each a “Claim”) shall be submitted
for binding arbitration in accordance with the Rules of the
American Arbitration Association (“AAA Rules”). The
arbitration will be heard and determined by a single arbitrator.
The arbitrator’s decision in any such arbitration will be final
and binding upon the parties and may be enforced in any court
of competent jurisdiction. The parties agree that the arbitration
will be kept confidential and that the existence of the
proceeding and any element of it (includingyithout
limitation, any pleadings, briefs or other documents submitted
or exchanged and any testimony or other oral submissions and
awards) will not be disclosed beyond the arbitration
proceedings, except as may lawfully be required in judicial
proceedingsrelating to the arbitration or by applicable
disclosure rules and regulations of securities regulatory
authorities or other governmental agencies.

1 Chen disputes whether notice of the TOU basrappeared on STP’s website wh
viewed from a mobile deviceDkt. # 22 at 8 n. 1. Howevergbausehe presents ng
evidence that he purchased any items using his mobile device, the Court will not ¢
such evidence in relation to this MotioBeeFed. R. Evid. 401.
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order” button, reads, “By placing your order you agree toTl®mrms & Privacy Policy

(hereinafter, the “Consent line?) Dkt. # 251. The Consent line containsyperlinks to
STP’sTOU and Privacy Policy.Dkt. # 19, § 3Dkt. # 251. STP now moves to comp
arbitration and stay the action based on the TOU's arbitration provision. Dkt. # 17.
[ll. DISCUSSION

Underthe Federal Arbitration Act (“FAA”)a court is limitedto determining (1
whether a valid agreement to arbitrate exists and,dbes, (2) whether the agreemd
encompasses the dispute at iss@ox v. Ocean View Hotel Carb33 F.3d 1114, 111
(9th Cir. 2008) (internal quotations omitted). The party opposing arbitration beg
burden of showing that the agreement is not enforcedbe Green Tree Fin. Corp.
Randolph 531 U.S. 79, 9B2 (2000);Rodriguez de Quijas v. Shearson/American E
Inc., 490 U.S. 477, 483 (1989).

A. Whether a valid agreement to arbitrate exists

The parties principally dispute whether a valid agreement to arbitrate €xists
make this determination by reference to ordinary state law contract princidesFirst
Options of Chicago, Inc. v. Kaplahl14 U.S. 938, 944 (1995).

Becauséhe parties must manifest their mutual assefitrm a valid contraainder

Washington law, the Court starts its analysis tie®ee Keystone Land & Dev. Co.

)

9
rs the

V.

Xp.,

V.

2 Chen moves to strike paragraph 3 of the Declaration of Caitlin Kobelski, which cgntains

an alleged cropped image from STP’s “Checkout” page. Dkt. # 22 at 10. The
declines to strike the paragrapbcausehe proximity of the Consent line to the “Place
order” button is relevant to the dispute. Fed. R. Evid. 40ke Court also conside

relevantevidence presented by Chen concerningftitielayout of the “Checkout” page.

See, e.gDkt. # 25-1 at 2.
3 As the parties acknowledge, the TOU contains a choice of law provision which
that the terms therein “are governed by and shall be construed in accordance with
of The Commonwealth of Massachusetts, without regard to any conflict of law pro\
" Dkt. # 191 at 5. However, under Washington law, where a contract desig
another state’s law, Washington law still governs unless there is an “actual coS#ier
v. Sessions940 P.2d 261, 258Wash. 1997 where the laws or interests of conceri
states do not conflict, the presumptive local law appliBisgre does not appear to bg
conflict between Washington amdlassachusettsegarding contract formationSee, e.g.
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Xerox Corp, 94 P.3d 945Wash. App.2004);see also Hauenstein v. Softwrap .. tdo.
C07-0572MJP, 2007 WL 2404624, at *2, 6 (W.D. Wash. Aug. 17,007) (applying
Washington contract law) To determine mutuahssent Washington courts follow th
objective manifestation theory of contracts, meativaylook to the reasonable meani
of the contract language instead of the subjective intent of the pdfis@sst Commc’ns
Inc. v. Seattle Times Gd 15 P.3d 262, 267 (Wash. 2003h the context of an electron
consumer transaction, the occurrence of mutual assent ordinarily turns on whe
consumer had reasonable noticéhefmerchants terms of service agreemefee Nguye
v. Barnes & Noble In¢ 763 F.3d 1171, 177(9th Cir. 2014). As indicated aboveTP
claimsthatChen had notice of the TObh its “Checkout’page on October 2, 2017 a
January 19, 2018. Dkt. # 19, fa82. Chen declares that he never saw the TOU v
making any purchases on the website. Dkt. # 23, { 5.

Typically, notice ofan online merchant’s terngsther occurs through “clickwrag
(or “click-through”) agreements, whigkquirewebsite users to click on andpgree” box|
after being presented with a list of terms and conditions of aiseébrowsewrap”
agreements, where a website’s terms and conditions of use are generally poste
website via a hyperlink at the bottom of the scred&lguyen 763 F.3d at 117¢The
defining feature of browsewrap agreements is that the user can continue to use theg
or its services without visiting the page hosting the browsewrap agreement o

knowing that such a webpage exists.”) (quotBeyin, Inc. v. Google IncNo. 12CV-

03373+HK, 2013 WL 5568706, at *6 (N.D. Cal. Oct. 9, 2013 Based on the evideng

presented, the Court finds that SE&mployed a “modified clickwrap” agreemenbn its
website when Chen made the October 2017 and January 2@l ges.See e.g, Fteja
v. Facebook, Ing 841 F. Supp. 2d 829, 837 (S.D.N.Y. 20(@R)ding Facebook’s terms @

Nortek, Inc. v. Liberty Mut. Ins. Ca843 N.E.2d 706, 714 (Mas&pp. Ct. 2006) (noting
that to create a binding agreement there must be an objective manifestation of
assent).
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use fell somewhere in between a pure browsewrap agreement and a pure clickwrap

agreement because, although users were required to take an affirmativéctioking

“Sign Up” to agree to the terms of use, the terms were available only via a hyperlink below

the “Sign Up” buttof. To meet the reasonable notice threshthid,user must hasctual

or constructive notice of the terms of seevim the website Nguyen 763 F.3dat 1176.

Constructive notice occurs when the consumer has inquiry notice of the terms of service,

like a hyperlinked alert, and takes an affirmative action to demonstrate assent técthem.

Chen’s main argument is that the Consent line was too inconspicuously placed on

STP’s website to have providequiry notice of the TOU. Dkt. # 22 at 22. Therefdre

claims that he did not assent to its terras. Based on thevidenceorovided to the Court,

the Consent line isear but not directly adjacent to the “Place my order” buttSeeDkt.
# 19, 1 3Dkt. # 251. Severalines of text in the same font and size as the Consen
fall in between, including (i) a “Savings line,” which indicates how much thesased
by shopping with STP instead wifith another retailer; and (ii) one éwo “clickwrap”
agreements concerning future email aléxdsn STP. 1d.

The relevant law shows that couttave not been uniform in their treatment

t line

of

“clickwrap” or “browsewrap’agreementsFor example, courts have been more amenable

to enforcinga merchant’serms of use when the website contains an explicit textual notice

that continued use will aets a manifestation of the user’s intent to be bolngliyen 763

F.3d at 1177see also, e.gRodriguez v. Experian Serv. Corplo. CV 15-3553-R, 2015

WL 12656919, at *2 (C.D. Cal. Oct. 5, 2015) (enforcing arbitration clause contained

terms of use where “Website contained a hyperlink to the Terms of Use at the bo

within

ttom of

every page and included an express disclosure and acknowledgement, which stated ‘By

"N

clicking the button above ... you agree to our Terms of Use,
Crawford v. Beachbody.LC, No. 14cv1583GPC 2014 WL 6606563, at *3B (S.D. Cal.
Nov. 5, 2014) (enforcing forum selection clause contained within terms and conditi

website where, at the final page of placing an order, plaintiff was required to click on
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Order” and language on the same page stated that “by clicking Placeb@mler you arg
agreeing” to the website’s terms and conditions, which were hyperlinBatke v. Gilt
Groupe, Inc, No. 13 CIV. 5497 LLS, 2014 WL 1652225, at *3 (S.D.N.Y. Apr. 24, 2(

14)

(enforcing arbitration clause, noting that plaintiff “was directed exactly where to click in

order to review those terms, and his decision to click the ‘Shop Now’ button represe
assent to them;see alsdriensche v. Cingular WireledsLC, No. C06-1325Z, 2006 W
3827477, at *1 (W.D. Wash. 2006) (concluding that plaintiff assented to arbitration
when he indicated his agreement to the terms of service online).

At the same timecourtshave been unwilling to enforce clickwrap or “modifi
clickwrap” agreementsvhere certainaspects of themerchant'swebsite, such as th
location and appearance of the disclosure statement, the actual terms of the agreer
the appearance and location of the hypeni@iitiveto the agreement, prevent a reasoni
consumer from being on constructive notidéguyen, 763 F.3d at 1173 (“Where the lix
to a website’s terms of use is buried at the bottom of the page or tucked away in
corners of the website where users are unlikely to see it, courts have refused to enf
browsewrap agreement.’9ee also McKee v. Audible, IN€V 17-1941-6W, 2017 WL
4685039 C.D. Cal. July 17, 2017) (denying motion to compel wlikselosurevas only
visible if user scrolled beyonttart Now” buttorbut was not required to ckb); Metter
v. Uber Technologies, IncNo. 16-cv-06652RS, 2017 WL 1374579 (N.D. Cal. Apt7,
2017) (same).

In reviewing the “Checkout” page at issue here, the Court finds Cher
constructivenotice of the TOU Notably, theuser does not need to scroll beydinel “Place
my Order” buttornto find the Consent linewhich explicitly states that the user agrees
the “Terms”by placing the purchase ordé&seeMeyerv. Uber Techs., Inc868 F.3d6,79
(2d Cir. 2017)(noting thatthe language “[b]y creating an Uber account, you agree’
clear prompt directing users to read the Terms and Conditions and signaling tha

acceptance of the benefit of registration would be subject to contractugl tétarsover,
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the word “Term” in the Consent linewhich hyperlinks directly to the TOUis both
capitalized and underlined and thdistinguishable from the surrounding teX8ee Fteja
841 F.Supp.2d at 839 (the use of a hyperlinked term prompts the cortsuexamine
terms of sale that are located somewhere)etee alsd~riedman v. GuthyRenke LLC,
No. 2:14-cv-06009-ODW, 2015 WL 857800, at *§C.D. Cal. Feb. 27, 2015)he non-
capitalization of the common noun “termsgveighed against finding the defendan
website provided inquiry notice of terms and conditions located on separate wel
Under these circumstances, the Court finds Chen had inquiry notice of theBe&aausg
Chen assentdd the terms by clicking the “Place my order” buttonOctober 2, 2017 an
January 19, 2018, there is a valid agreement to arbitrate.

B. Whether the arbitration agreement encompasses the current dispute

Whena valid arbitration agreement encompasses the disagreement at hand, t
mandates “that district courts shall direct the parties to proceed to arbitration on is
to which an arbitration agreement has been signé€thiron Corp. v. Ortho Diagnosti
Sys, 207 F.3d 1126, 1130 (9th C2Z000) (quotindean Witter Reynolds Inc. v. Bydi70
U.S. 213, 218 (198%)“The party resisting arbitration bears the burden of showing ths
agreement d@enot cover the claims at issuePeters v. Amazon Serud_C, 2 F. Supp
3d 1165, 1173 (W.D. Wash. 2013).

As an initial matterthe Court must address STP’s contention thatarbitrability
of Chen’sclaims isitself a question reserved for arbitratioDkt. # 17 at 8.“Whether a
dispute as to arbitrability should be resolved by the court or an arbitrator depend
whether the parties agreed to delegate that power to the arbitfateniharnv. Opus Bank
No. 2:13-ev—00094-RSM, 2013 WL 2445430, at *4 (W.D. Wash. Jun. 5, 2013). “Un
parties ‘clearly and unmistakably’ delegate that power to an arbitrator, arbitrability
the court, not the arbitrator, to deciddd. (quotingFirst Options of Chicago, Inc514
U.S. at 94344). STP argues that the TOU’s incorporatitie AAA’s model rules fo

arbitrationshows that theparties intended to delegate several gateway questions
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arbitrator. Dkt. # 17 at 8. Chen disagreB&t. # 22 at 27.

Generally,“incorporation of the AAArules constitutes ‘clear and unmistakak
evidence that the parties intended to delegate the arbitrability question to an arb
Brennan v. Opus Bank96 F.3d 1125, 1130 (9th Cir. 201(BXplaining that “one of [th¢
AAA rules] provides that the ‘arbitrator shall have the power to rule on his or he
jurisdiction, including any objections with respect to the...validifythe arbitration
agreement’);accord Oracle Am., Inc. v. Myraid Group A.G724 F.3d 1069 (9th Ci
2013) (*Virtually every garcuit to have considered the issue has determined
incorporation of the American Arbitration Assodiet's (AAA) arbitration rules
constitutes clear and unmistakable evidence that the parties agreed to 4
arbitrability.”). However as Chen points out, the Ninth Cir¢siiholdingwas limitedto
disputes involvingsophisticated partiemnd has not been universally adopted in disp|
involving at least one unsophisticated paimkt. # 22 at 27 (citingngalls v. Spotify USA
Inc., No.16-cv-03533-WHA, 2016 WL 6679561, at *3 (N.D. Cal. Nov. 14, 2016)).

Ultimately, the greater weight of authorigince Brennan including within this
District, concludesthat Brennars holding also applieso disputes involvingnon-
sophisticated partiesSee e.g, Schmidt v. Samsung Electronics Am.,,INO. C161725-
JCC,2017 WL 2289035, at *6W.D. Wash. May 25, 2017) (incorporation of AAAles
within consumer transactiomas‘clear and unmistakable’ evidence of intent to deleg
the arbitrdility question to an arbitratpr Cordas v. Uber Technologies, Inc228
F.Supp.3d 985, 9992 (N.D. Cal. 2017)dame);Zenelaj v. Handybook 1nc82 F. Supp

3d 968, 974 (N.D. Cal. 2015n¢ting caseghat concluddesssophisticated parties do not

clearly andunmistakably delegate arbitrability by incorporation of AAA rules are “at (
with the prevailing trend of case law¥ee als@rennan 796 F.3d at 1130 (acknowledgi

that the “vast majority of the circuits” have not limited similar holdings to sopétstil

parties or commercial contracts). Until the Ninth Cirbwiids otherwisgtheCourt echoes

the other decisiongoncluding thatBrennansuggests the enforceability afbitrability
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delegation via incorporation of the AAA rulesven where unsophistitedparties areg
involved? Accordingly, the Court finds that the issue of arbitrability is delegated t
arbitratorand will not address Chen’s remaining contergiooncerning the scope of t
agreement. STP’s Motion GRANTED.
IV. CONCLUSION

For the reasons stated above, tGeurt GRANTS STP’s motion to compe
arbitration. Dkt. # 17.The case is hereby stayed, pending completion of the arbitra
The Clerk is directed to close the file for administrative purpokesay be reopened fq
suchadditional proceedings as may be appropriate and necessary upon conclusig

arbitration.
DATED this 6thday of August, 2019.
V)

The Honorable Richard A. Jones
United States District Judge

4 The only way to circumvent this rule is by showing that the agreement to ar
arbitrability is itself unconscionahl@rennan v. Opus Bank96 F.3d 1125, 113®th Cir.
2015)(“Because a court must enforce an agreement that, as here, clearly and unmi
delegates arbitrability questions to the arbitrator, the only remaining question is w
the particular agreement to delegate arbitrabiitye Delegation Provisieris itself
unconscionable.”). Chen makes no such arguments here.
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