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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
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CERTAIN UNDERWRITERS AT CASE NO.C18-1661JdCC
LLOYD’ S, LONDON that participate on
marine carggolicy no. BO799MC030730k, ORDER
foreign corporations,

[
= O

Plaintiffs,

[EEN
N

V.

[EEN
w

MILLS BROS. INTERNATIONAL, INC., dba
GLOBAL HARVEST FOODS, LTD.a
Washington corporatign

T
;s

Defendant.

[EEN
(e)]

e
(oo BEEEE N

This matter comes before the CourtRiaintiffs’ motion for partial summary judgment

[EEN
(o]

(Dkt. No. 22). Having thoroughly considered the parties’ briefing and the relecand r¢he

N
(@]

Court finds oral argument unnecessary and helB#\IES the motion for the reasons explaingd

N
=

herein.

\Y
N

l. BACKGROUND

N
w

A. Factual Background

N
N

Plaintiffs are a group a$yndicate who proportionally subscribe to or providapital to

N
(@) ]

underwrite Marine Cargo Insurance Policy No. BO799MC030730k (the “Policy”). ([ktl Mdt

N
(o))

1.) Plaintiffs issued the Policy to Defendant on July 24, 2017, with one amendment executed on
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October 21, 2017 e Dkt Nos. 1, 1-1.) The effective dates of the Policy were August 1, 20
to August 1, 2018. (Dkt. No. 1-1 at Defendant timely paithe premiums due on the Policy.
(Dkt. Nos. 16 at 5, 18 at 2.)

Defendant manufactures bird seed products, including “pressed seed products.” (D
Nos. lat 4,28 at 6.) Pressed seed products are formed using gelatin, dried to reduce mois
andthenpackaged for sale. (Dkt. No. 28 at BOr many years, Defendant usad oven heating
method to reduce moisture in its pressed seed prod8egDKt. Nos. 1 at 4-5, 16 at 3.) This
method reduced moisture in theessed seqaroducts by at leastitie percent. (Dkt. Nos. 22 at
7,28 at 6-7.)

Defendant sought advi@s tohow to ncreasets manufacturing capacitgnd an expert
advisedDefendanthat it should replace the oven with a spiral cooling drying systeen“piral
dryer”). (Dkt. No. 28 at 6—-7.)Through research, Defendant learned that spiral dryers “had
widespread utilization in food processingd.(at 6) Defendant’s gelatin suppliers informed
Defendant that a spiral dryer “would be preferab|8&id. at 6-7.) Defendant negotiated a
warrarty with aspiral dryer supplier to obtain a guaranteatdeast a three percent extraction
moisture from theressed seed produdtd.(at 7) Defendant allegei$ tested the spiral dryemnd
received positive resultand in April 2018 “beg[a]n commercial production using its new spi
dryer, utilizing the exact same process as [Defendant’s] plant ha[d] usedri®than 14 yeafs.
(Id.; see also Dkt. No. 30 at 2.)

In June 2018severalcustomers reported mold @efendant’pressed seed products.
(Dkt. No. 28 at 7.pefendant claims thahold was discovered on about 28 percerihef
pressed seed products in its warehouse, in transit, and at third-party lockdip Rdaiftiffs
claim thatthemold was discoveredn some othe inventory at Defendant’s warehouse faciliti
(Dkt. No. 1 at 5.) After discovering the mold, Defendaverted to usinghe oven heating
method for at least some of figessedeed productgSeeid., Dkt. No. 16at 3) On July 26,
2018, Defendant submitted a Property Loss Notice to Plaintiffs, reporting that@ctasred on
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June 22, 2018. (Dkt. Nos. 22 at 6-7, 23-1 at 2.) Defendant submitted a claim exceeding $

to Plaintiffs for reimbursemerfthe “Claim”), which includedallegedlosses oftleast $300,000

in unsalable products and $175,000 in reimbursements to clients. (Dkt Nos. 1 at 5) 28 at 7.

Plaintiffs hired insurance adjuster Charles Colella of EIMC to investigatel#a, and
Colella submitted two reports to Plaintiffokt Nos. 16at 5,18 at 2, 22 at.9On or about
August 15, 2018Colella determined that Defendancurred costs of $511,633.02. (Dkt. Nos.
16 at 5, 18 at 2.) Ae parties dispute whether Coletlancluded thaPlaintiffs wereliable to
Defendant foreimbursementfahose costs.3eeid.) Defendant alleges that Plaintiffs
“demanded that the adjuster reverse his coverage conclusion, but he refused to do.94d. (O
16 at 5.) Defendargtlsoalleges that “[o]n or about November 2, 2018, [Plaintiffs’] agent,
[broker] Lonmar Global Risks Limitef{“Lonmar”)], also confirmed that the [C]laim was
covered.” (d.) Plaintiffs denybothallegatiors. See Dkt. No. 18 at 2.)

B. Relevant Policy Provisions

The Policy is governed by Washington law. (Dkt. No. 1-1 at 7.)Pidiey covers “[a]ll
risk of physical loss or damage from whatsoever cause howsoever asigingtt to the Policy
conditions and clausethg “all-risk language”)(ld. at 5.) The Policy appligs “[a]ll goods . . .
incidental to théusiness ofDefendant]or in connection therewith . . . .I'd, at 4.) The Policy
covers shipments from “[p]orts and/or places in North America” to “[p]orts and/ce$la the
World and/or vice versa . Including whilst at rest and/or in store and /or whilst at contratto

(Id.) Coverage attaches

from the time[Defendant]assumes an interest in and/or responsibility thar
subject matter insured and continues uninterrupted, including trateak and
location coverage until that interest and/or responsiluégses.

(Id. at 5.)The Policy contains a process exclusion clgtise “exclusion clause;that provides:

Stock/Location coverage (other than in the normal course of teanaiir whilst at
third party locations) shall exclude the following: . . .

b) Loss and/or damage to the subject matter hereby insured cayseaté&ssing,
errors in processing and/or as a direct result of beoged upon unless due
to an external cause otherwise covergthits policy.
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(Id. at 6) The Policyalsostates, “Whenever a conflict arises between General and/or
subscription and/or Particular Conditions of this policy, the conditions most favourable to
[Defendant]shall apply” the “favorability clause”).(Id.) ThePolicy’s “atmospheric conditions

clause” states that

In the event of goods insured under this policy being wetted or exposed to any
odour and/or wetting occurring during the protection of the insurance . . . the extra
expenses of drying and/or reconditioning will be reimburseflPlantiffs]. In the

event the goods cannot be reconditioned, the liabilif?lafintiffs] shall be to pay

the insured value of the affected goods.

(Id. at 10.)
C. Procedural History

Plaintiffs filed a complainfor declaratory reliefseeking an order stating that
Defendants losses from the mold are not covered by the Policyratélaintiffs are not liable
to pay the Clainbecause thenold resulted from a processing error and thus falls under the
exclusion tause (See Dkt. No. 1 at 5-6.) Defendaahswered andsserteadounterclains for:
breach of contract; breach of tbevenant of good fth and fair dealing; negligenclead faith;
and violations of the Washington Consumer Protection Act, Wash. Rev. Code §8tEaf36
(See Dkt. No. 15) Defendanamended its answer &ld a counterclaim for violations of the
Washington Insurance Fair Conduct Act (“IFCA”), Wash. Rev. Code 88 48.30.101, 48.30.
Wash. Admin. Code 88 284-30-330, 350—&2e(Dkt. No. 16 at )

Plaintiffs movefor partial summary judgment, claiming thliaeé mold resulted frora
processing errdbecause “[tJhe dryer simply did not process the bird seétei way [Defendant]
wanted it to” by‘fail[ling] to remove thgroper amount of moisture from the bird seed,” thus
renderingthe Claimineligible for coverage under the Policy. (Dkt. No. 22 a} P&intiffs also
request that the Court dismiSgfendant’s breach of contract and IFC#unterclaims as a

matter of law (Seeid. at 19) Defendant opposd@laintiffs’ motion and in the alternative move
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for a continuance pursuant to Federal Rule of Civil Procedure 56(d). (Dkt. No. 28 at 24-24
. DISCUSSION

A. Summary Judgment Legal Standard

Summary judgment is proper “if the movant shows that there is no genuine dispute
any material fachnd the movant is entitled to judgment as a matter of leed. R. Civ. P.
56(a). A movanthas the initial buden of showing the absence of a genuine dispute of mater
fact, supported bynaterials such ake pleadings, depositions, admissions on file,aand
affidavits.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Fed. R. Civ. P. 58{dhe
movant meets this burden, then the nonmowaurgt demonstratdrom more than the pleadings
alone,a genwuine dispute of material fac@elotex, 477 U.S. at 324.

Facts are considered material if tHayight affect the outcome of the suit under the
governing law,’so material facts amaore than irrelevant or unnecessary under the substant
law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).factualdispute is “genuineif
the evidenceauld lead a reasonable jury to return a verdictfienonmovantld. Thus, the
evidentiary standard for summary judgmenitientical to that applied at a trial on the merits
under Federal Rule of Civil Procedure &.at 251-52. However, a nonmovant need not
produce evidence that would be admissible at trial to avoid summary jud@elenex, 477
U.S. at 324. The Court must view the facts and reasoirdblences to be drawn therefrom in

the light most favorable to the nonmovafatderson, 477 U.S. at 255.

! Defendant argues that Plaintiffs did not support their motion for partial summary
judgment with admissible evidence because Colella’s reports were impraptrgnticated.
(See Dkt. No. 28 at 11%2.) Plaintiffs replied, submitting new evidence and filindeclaration
by Colella to authenticate his reportSed Dkt. Nos. 31 at 4-5, 8, 32-1 at 2, 33) (citexgnew
evidencean email from Defendant’s Vice President of Operations, Rich Stoscezetooa S
Executive Director of Lonmar, lan Thomas, in which Stoscez states thguifjment did not

remove moisture during production process and product has developed mold and yeast.”)|

Defendant has not objected to the contents of Plaintiffs’ reply, so the Court corfseders t
materials as authenticated and &®ible for the purposes of summary judgm&ae Provenz v.
Miller, 102 F.3d 1478, 1483 (9th Cir. 1996).
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1. EIMC and LonmaAssessments

Plaintiffs do not seek summary judgment on the issi€MfC and Lonmar’s agency
status, butaise the issue becauseés relevant to thsummary judgment inquirySée Dkt. No.
22 at 18-19.ppedfically, EIMC and Lonmar’s agency statsigeaks tahe binding effect of
their respective assessments on Plaintiffs’ coverage determinaigsue (Seeid.)

Agency is a consensual relationship, created by law but necessarily dermedrsgrat
principal’s ability to control the agent and the agent’s power to act on behalf ofrthipaki
Mossv. Vadman, 463 P.2d 159, 164 (Wash. 1969). An agent naetisl or apparent authority
to bind its principal to a contradiioglund v. Meeks, 170 P.3d 37, 44 (Wash. Ct. App. 200xi).
agent has actual authority when the principal objectively manifests—through tonduc
representations, or actionsghis authority to the agent directly, either expressly or impliegisg.
King v. Riveland, 886 P.2d 160, 165 (Wash. 1994n agent hasm@arent authorityhen the
principal objectively manifests thauthority to a third partyn a way that elicka subjective
belief of theagents authority to act for the principal, so long as thatiefis objectively
reasonhle.ld. The party asserting the existence of an agency relationship bears the burde
showing its existenc&ansfield v. Douglas Cty., 27 P.3d 205, 215 (Wash. Ct. App. 2001).

The parties dispute the conteftEIMC and Lonmar’s assessmeatsdthe binding
effectof thoseassessmentm Plaintiffs’coverage determinationBlaintiffs deny thaEIMC and
Lonmarhad actuabr apparent authority to make binding decisions on Plaintiffs’ behalf
regarding coveragef the Claim under the Policy{See Dkt. No. 22at 16-19.) Plaintiffs contract
with EIMC requiredEIMC to obtain Plaintiffs’ approval regarding decisions on “coverage ar
gquantum.” (Dkt. No. 22 at 11.) FurtheZolella submittedhis reports “subject to the underlying
insurance policy conditions and/or provisions of the lavd’ gt 17418.)Plaintiffs contractwith
LonmarpermittedLonmarto actas Plaintiffs’ agent “for the sole purpose of receiving and
holding premium, claimand other monies .” and statedthat ‘{n]othing in this Agreement
shall grant [Lonmar] authority to accept, amend, or vary Insurance Busingss negotiate, or
ORDER
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compromise claims . . . and/or commit [Plaintiffs] in any wgld’ at 11-12.)

Basedon theexpresdimiting language in Colella’s report anaPlaintiffs’ contracts
with EIMC and Lonmar, the Court findsatPlaintiffs did not granEIMC or Lonmar actual or
apparent authority tdecide on Plaintiffs’ behalfwhetherthe Claim was coved by the Policy.
See Hoglund, 170 P.3d at 44&ing, 886 P.2d at 165. Even ghis finding alone does not
precludethe existence of genuine dispute of material fact axtiverage of the Claimnder the
Policy.Celotex, 477 U.S. at 323-24. The Court may also looEidC’s and Lonmar’s
assessmentsr evidence of a genuine dispute of material &&cto the cause of the mold.

2. Cause of Mold

Plaintiffs asserthatthe Claim is not covered under the Policy bec#@lusanoldat issue
was caused by a processing error becthesspiral dryer did not malfunction, bifnply failed
to extract the amount of moisture necessary to successfully complete [Dégnataduction of
the bird seed (Dkt. No. 22 at 8.Plaintiffs drawthis conclusiorfrom Colella’s reportsthe
emailexchange between Stoscez dimbmasin which Stoscez allegedbcknowledgeshe

existence of processing error, aficbm the lackof disputethat the excess moisture issue “wa

completely cured as soon as [Defendant}avad back to using the conventional drying oven|

(See Dkt. No. 31at5-7.)In responseDefendant argues thBtaintiffs misrepresentolellas
conclusions by ignoring his “finding that the spiral dryer ‘failed’ to function ptgpehich was
an ‘external cause.”Tdkt. No. 28 at 13.) Defendant submits email correspondence indicatin
thatEIMC and Lonmar “strongly disagree[d] with [Plaintiffs’] conclusion thas$ tvas an error
in processing. It was not a new process, only a new piece of equipment tllat (&ée Dkt.

No. 29-6 at 2see also Dkt. No. 29-7 at 2.Defendanfurtherargues that becauselp28 percent
of thepressed seqaroduct developed molthe spiral dryelikely malfunctionedntermittently,
which ispotentially anexternal causthat Plaintiffs did not address their summary judgment
briefing. (Id. at 13—-14.)Defendantlsoconterds thatts ongoing investigatiohasrevealed that
atmospheric conditions exceeding@frcenthumidity arealikely causeof the mold, which was
ORDER
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not investigated b¢olella (Id. at 8)

The parties havthussubmitted competing evidence that relates to the cause of the 1
at issue—specifically, whether the mold was caused by the spiral dryer’s failuerform as
desired, and whether this failure is a “processing error” under the exchiauseThe fads as
to the cause of the mold ameaterialbecauseheyrelate towhether the Claim is covered under
the Policy which is the central issue this caseSee Anderson, 477 U.S. at 248. Contrary to
Plaintiffs’ argument that StosceZisroduction process” statemeruntradicts Defendant’s
evidence suggestirgjternative causeshe Court sees the evidentiary contradictions here as
demonstrative of factual disput&ee Sate Farm Mut. Auto. Ins. Co. v. Treciak, 71 P.3d 703,
706 (Wash. Ct. App. 2003); (Dkt. No. 31 at 4-Haerefore there is a genuine dispute of
material factegarding the cause of the m@ldd thus whethehe Claim is covered under the
Policy. See Anderson, 477 U.S. at 248 Therefore, Plaintiffs’ motion fopartialsummary
judgment regarding the Claim’s lack of coverage under the Poli@ggMIED.

Additionally, Plaintiffs seek summary judgment Befendant’s breach of contract and
IFCA counterclaim$ecause the Policy “plainly bars coverage for [Defendant’s] clamd”
Plaintiffs have not “unreasonably denied coverage.” (Dkt. No. 22 at 19F@09gnclude as such
requires a thorough analysis of the Policy to determine whether Plaintifferpr denied
coverage of the ClainfSeeid.) In light of thefactualquestions as to the cause of the mold an
the applicability and proper interpretation of the Policy provisions, the Court has no groung
dismiss those counterclaims. AccordingWaintiffs’ motion for partial summary judgment on

Defendant’s breach of contractchlFCA counterclaims is DENIED.

2 Accordingly, the Court need not addréiss contract interpretation issuessed by the
partiesbecause factuguestiongemain as tahe cause of the mold at issue, and it is prematu
to determinevhich contractual provisiong.§., the altrisk language, exclusion clause, o
atmospheric conditions clause) appiythis caseSee supra Section |.B.Questionslso remain
regarding whex or when the mold was discovemraringthe production and distribution
process, which could determine which contract provisamagelevantSee supra Section I.A.
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[11.  CONCLUSION

For the foregoing reasons, Plaintiffs’ motion for partial summary judgndat No. 22)
is DENIED. Defendant’s request to continue the motion pursuant to Federal Rule of Civil
Procedure 56(d) is DENIE

DATED this2nd day of August 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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