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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
DANIEL JAY PEREZ
Plaintiff, CASE NO.C18-1800JLR-BAT
V. ORDER GRANTING MOTION TO
AMEND AND DIRECTING FILING
CALVIN COGBURN, et al., AND SERVICE OF SECOND
AMENDED COMPLAINT
Defendant

Plaintiff filed his 42 U.S.C. 81983 civil rights action in December 2@I&r service of
the original complaint but prior to defendants’ answelaintiff filed an amended complaint an
defendants have now filed answers. Dkts. 25P4dintiff now movedor leave to file a second
amended complaint and attaches a document entitled “second proposed supplemedé&d an
complaint.” Dkt. 75. The “second proposed supplemental amended corhipleimdes a new
defendant, Charlotte Joplin, and no longer names Lisa Anderson as a defiehdant.

Defendants, in response to plaintiff's motion, indicate they do not object to plaiirtif 1
a second amended complaint or a supplement to his first amended complaint, but request
clarification as to whether plaintiff is intending to file a second amendeglemt, which would
act as a complete substitute for any prior complaints, or whether he is attemfitang to

supplement to his first amended complaint. Dkt. F@intiff, in reply, clarifies that his intent is
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to file a second amended complaint, not to supplement, but also indicates he inadveftently
out defendant Anderson in his proposed second amended congudiistibmits a corrected
proposed second amended complaint which includes defendant Anderson. Dke 86rrected
proposed second amended complaint filed with plaintiff's raplyear®therwise identical to
the proposed second amended complaint filed with plaintiff's mo@ompare Dkts. 75, 80.
Pursuant to Fed. R. Civ. P. 15(a), at this point in the litigation, plaintiff “may amend
pleading only by leave of the court or by written consent of the adverse party; anchigabe s

freely given when justice so requires.” In@ehining whether to allow an amendment to a

complaint Courts consider the following factorgie presence or absence of undue delay, bad

faith, dilatory motive, undue prejudice to the opposing party, and futility of the proposed

amendment.Moore v. Kayport Package Express, Inc., 885 F.2d 531, 538 (9th Cir. 1989).
Here, defendants do not object to plaintiff's filing of the proposed second amended

complaint included with plaintiff's motion to amend. Dkt. 79. The Court notes that pldiasff

submitteda arrected second amended complaint in his reply which includes defendant

Anderson, who he indicates he inadvertently omitted, but makes no other changes. Dkt. 8D.

Because defendant Anderson was previously named and has appeared in this action, and
deferdants do not otherwise object to the proposed second amended complaint, it does ng
appear to the Court that defendants will be prejudiced by the plaintiff's gorréatthe second
amended complaint.

Accordingly, plaintiff’s motion to file a secondmended complaint (Dkt. 75, B
GRANTED andit is furtherORDERED:

(1) The Clerk is directed tdocket plaintiff's corrected proposed second amendeq

complaint included with his reply (Dkt. 80, at 9-69 asthe second amended complairdnd
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adddefendant Chaokte Joplin as a defendant to the docket.

(2)  Service by Clerk

The Clerk is directed to send the followitggpre-existing defendantswho have
already appeared in this actionCalvin Cogburr(Psychiatric ARNP, Special Offender Unit,
Monroe Correctioal Complex) Steven Jewit(DOC Psychiatrist, Special Offender Unit,
Monroe Correctional Complexpaniel Schneeweig®OC Psychiatrist, Special Offender Unit,
Monroe Correctional ComplexJack Warne(Superintendent, Special Offender Unit, Monroe
CorrectionalComplex), Lisa Anderson (Correctional Unit Supervisor, Monroe Correctional
Complex),Kathy Grey(E-Unit Supervisor, ecial Offender UnitMonroeCorrectional
Complex) Tanya BrownDOC Psychologist, Special Offender Unit, Moni@errectional
Complex),William J. Collins DOC Psychologist/PsychiatrisEpecial Offender Unit, Monroe
CorrectionalComplex), Eric S. RosmittDOC Psychologist/Psychiatrisbpecial Offender Unit
Monroe Correctional Complex), Robert CarsriéDC Psychologist/PsychiatrisBpecial
Offender Unit, Monroe&CorrectionalComplex), Lamin Sanneld(QC Psychologist/Psychiatrist,
Special Offender Unit, Mawe Correctional Complex), C. SaiBQC Psychologist Associate
Special Offender Unit, Monroe Correctional Comp|éBruce Gage[JOC Psychiatrist
OverseeingSpecial Offender Unit, Monroe Correctional Compliex e-mail: a copy of
plaintiff's secondamendedatomplaint, thisOrder, and notice of lawsuit.

The Clerk is directed to send to the newly named defendant Charlotte Joplin,

(“Administrator”, Special Offender Unit, Monroe Correctional Complexemail: a copy of

plaintiff's second amendedmplaint and this Order, notice of lawsuit and request for waivef

service of summongnda waiver of service of summons.

3) Response Required
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Defendant Charlotte Joplin shall have30 dayswithin which to return the enclosed
waiver of service of summongt defendant timely returns the signed waiver she shall Gave
daysafter the date designated on the notice of lawsuit to file and serve an answer to th
complaint or a motion permitted under Rule 12 of the Federal Rules of Civil Procedure.

If defendanffails to timely return the signed waiveine will be personally served with &
summons and complaint and may be required to pay the full costs of such service, pursug
Rule 4(d)(2) of the Federal Rules of Civil Procedure. A defendant who has beeralpgrson
served shall file an answer or motion permitted under Rule 12 v@€hdaysafter service.

To the extent the second amended complaint contains new allegations agathe
pre-existing defendants who have already appeared in this actiothose defendants shall file
and serve amended answers to the second amended complaint, or a motion permitted un
12 of the Federal Rules of Civil Procedure, witBthdaysafter the date designated on the not
of lawsuit.

4) Filing and Service bParties Generally

All attorneys admitted to practice before this Court are required to file dotsimen

electronicallyvia the Court’'s CM/ECF syster.ounsel are directed to the Court’s website,

www.wawd.uscourtgov, for a detailed description of the requirements for filing via CM/ECIt.

Plaintiff shall file all documents electronicallgll filings must indicate in the upper right hand
corner the name of the magistrate judge to whom the document is directed.

Any document filed with the Court must be accompanied by proof that it has been s
upon all parties that have entered a notice of appearance in the underlying Riaiteiffs shall
indicate the date the document is submitted fiblirey as the date afervice.

(5) Motions, Generally
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Any request for court action shall be set forth in a motion, properly filed aneldse
Pursuant to LCR 7(b), any argument being offered in support of a motion shall be el idt
part of the motion itself and not in a separate document. The motion shall include inais ca
(immediately below the title of the motion) a designation of the date the motion is ttebeamo
consideration upon the Court’s motion calendar.

Stipulated and agreed motions, motions to file over-length motions or briefs, motior
reconsideration, joint submissions pursuant to the option procedure establisB&d 37 (a)(2),
motions for default, requests for the clerk to enter default judgment, and motionsdoutht
enter default judgment where the opposing party has not appeared shall be noted for
consideration on the day they are filegbe LCR 7(d)(1). All other non-dispositive motions
shall be noted for consideration no earlier than the third Friday following &lagservice ofite
motion. See LCR 7(d)(3). All dispositive motions shall be noted for consideration no earlie
than the fourth Friday following filing and service of the motideh.

For electronic filers, all briefs and affidavits in opposition to either a dispesitimon-
dispositive motion shall be filed and served not later than 11:59 p.m. on the Monday
immediately preceding the date designated for consideration of the motion.

The party making the motion majectronicallyfile and serve not later than 11:59 p.m
on the date designated for consideration of the motion, a reply to the opposing parff/anutig
affidavits.

(5) Motions to Dismiss and Motions for Summary Judgment

Parties filing motions to dismiss pursuant to Rule 12 of the Federal Rules of Civil
Procedure and motions for summary judgment pursuant to Rule 56 of the Federal Rulds g

Procedure should acquaint themselves with those rules. As noted above, these motioas 9
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noted for consideration no earlier than the fourth Friday following filing arndceeof the
motion.

Defendants filing motions to dismibsised on a failure to exhaust or motions for
summary judge are advised that they MUST serikanal notice concurrently with motions to
dismissbased on a failure to exhaust and motions for summary judgment poakaprisoner
plaintiffs will have fair, timely and adequate notice of what is required of thearder to
oppose those motions\Voods v. Carey, 684 F.3d 934, 941 (9th Cir. 2012)he Ninth Circuit
has set forth model language for such notices:

A motion for summary judgment under Rule 56 of the Federal Rules of
Civil Procedure will, if granted, end your case.

Rule 56 tells you what you must do in order to oppose a motion for summary
judgment. Generally, summary judgment must be granted when there is no
genuine issue of material facthat is, if there is no real dispute about any
fact that would affect the selt of your case, the party who asked for
summary judgment is entitled to judgment as a matter of law, which will
end your case. When a party you are suing makes a motion for summary
judgment that is properly supported by declarations (or other sworn
tegimony), you cannot simply rely on what your complaint says. Instead,
you must set out specific facts in declarations, depositions, answers to
interrogatories, or authenticated documents, as provided in Rule 56(e),

that contradict the facts shown in the @fendant’'s declarations and
documents and show that there is a genuine issue of material fact for
trial. If you do not submit your own evidence in opposition, summary
judgment, if appropriate, may be entered against you. If summary
judgment is granted, your case will be dismissed and there will be no

trial.

Rand v. Rowland, 154 F.3d 952, 963 (9th Cir. 1998) (emphasis added).
Defendants who fail to file and serve the requiRadd notice on plaintiff may have theif

motion stricken from the Court’s calendar with leave tfilee-

(6) Direct Communications with District Judge or Magistrate Judge
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No direct communication is to take place with the District Judge or Magistrate W@ittdge

regard to this case. All relevant information and papers are to be directed terkhe C
(7 The Clerk is directed to send copies of this Order to plaintiff and to the Hong
James L. Robart

DATED this 8" day of November, 2019.

/%7

BRIAN A. TSUCHIDA
United States Magistrate Judge
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