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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

BELMAIN PLACE CONDOMINIUM
OWNERS ASSOCIATION

Plaintiff,
V.

AMERICAN INSURANCE
COMPANY,

Defendant.

The @oveenitled Court, havingeceivedand evieved
1. Plaintiff’ s Motion for Patial Summay Judgment(Dkt. No. 20),

2. Deferdants Respong to Plaintiff’ s Motion for Patial Summay Judgment(Dkt. No.

23),

3. Plaintiff’s Redy in Supmrt of Motion for Patial Summay Judgment(Dkt. No. 25),
al attached declarations and exhilits, andrelevant portions of therecord, rules as éllows:

IT IS ORDEREDthatthe motion is DENIED.

CASE NO.C19-156 MJP

ORDERON MOTION FOR
PARTIAL SUMMARY JUDGMENT
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Background

DefendantAmerican Insurance @mpany insuredPlaintiff BelmainCondanminium
Assaiation’s building from 2008 through 2016. There is no dispute that the policy languag
issue was the same in all the policies issueDdfgndant over this period.

The following provisions of the insurance contract are the subject of the laWbese
provisions are contained in endorsements wbiefendantttached to the policies,
endorsements which changie leadin paragraphs to alhe extusionscortainedin the
policies Firstis an endorsement entitled/ashington Changes Excluded Causes of Loss,”
which states

[l]n the sections titled Covered Causes of Loss or Exclusions, any introdperagraph
preceding an exclusion or list of exclusions is replaced by the followingragta which
pertains to application of those exclusions:

We will not pay br loss or damage caused by any of the excluded

events described below. Loss or damage will be considered to

have been caused by an excluded event if the occurrence of that

event:

a. Directly and solely results in loss or damage; or

b. Initiates a sequence efents that results in loss or damage,
regardless of the nature of any intermediate or final event in
that sequence.

Dkt. No. 21, Decl. of Mclsaac, Ex. HAdditionally, the policies state thte defective
construction/maintenance exclusion (B.3.c. in the original Causes of Loss @nafishe

policy) is
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replaced by exclusion in paragraph C.2. below:

C. 2. Exclusions
b. Faulty, inadequate or defective:

(2) Planning, zoning, development, surveying, siting;

(2) Design specificationsyorkmanship, repair,
construction, renovation, remodeling, grading
compacting;

3) Materials used in repair, construction, renovation or
remodeling; or

4) Maintenance;

of part or all of any property on or off the described
premises. But if loss or damage by a Covered Cause of
Lossresults, wewill pay for that resulting loss or
damage.

Id. (emplasis supplied). The highlighted section is referred to as an “ensuing loss”@rovisi
Since the policies are “atlsk” policies, any loss or peril which ot specifically excluded is
covered.

On February 27, 201®Jaintiff submitted a claim for coverage based on water intrusi
damage that had been discovered on the propkettyat Ex. A. The inspector retained by
Defendantoncluded that the water intruded on the property due to defects in the original

construction and improper maintenande. at Ex. C.

On September 20, 201Befendansent a letter to Plaintifienying coverage. The letter

contains a list of construction “deficiencies” in the condo building which dvpeimit water
penetration into the structure and concludes that “[a]ny such damage wouldrogsult f
inadequate or defective construction and maintenance leading to a sequence of dudimg in
water, apparently from rain, that penetrated through the exterior cladding Wwairchesulted in

the damage to the sheathing and framing,” and on that basis found that the dantagaifell
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the exclusions for faulty, inadequate or defective construction, repairs anémaaice.” |d. at
Ex. D!

Plaintiff disagreed wh Defendaris interpretation of the policies and purstuied
remedies, in the course of whittie Asso@tion sent arinsuranceFar Condud Act (“IFCA”)
notice toits insurer. Defendantresponded to that notice on December 18, 2018. The respo
notedPlaintiff's citation to the “ensuing loss provision” aasiserted that

... any damage to elements beneath the cladding from water intrusion
would not be covered as an “ensuing loss” to the extent it resulted from
faulty or inadequate constiion, repairs or maintenance.

Id., Ex. F. The IFCA response went on to state that “to the extent there is darttagbuilding
components due to water intrusion, such damage was the result of a ‘sequence ofretents
were set in motion by the origihdefects in the construction of the building, together with
subsequent inadequate repairs and maintenande...”

Plaintiff seels a ruling that, based @efendant admissions that the water intrusion
damage in the condo building was caused by construction sigfadequate maintenance that
initiated a sequence of eveatkowing waterto damage the huilding, Plaintiff is entitled to
coverage under the terms of the policy.

Discussion

Plaintiff's position is fairly simple: “water intrusiddamagéis not mentoned as an
“exclusion” in the dtrisk policy, therefore it is a cause of damage which the pobeers thus
it falls under the “ensuing loss” provision regardless of whether it was éwitiat an excluded

form of damage; i.e., construction defects or inadequatatenance. Thassodation also

LIt should be noted (d8Befendantloes) that the letter also included a reservation of rights to assert aaldition
coverage defensegd.
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contends thabefendanhas admitted that the water intrusion damage originated with faulty
construction and poor maintenance and should be bound by that admission.
Defendantasserts that “[e]nsuing loss provisions are exceptions to policy exclusions

should not be interpreted to create coverage.” Wright v. Safeco Ins. Co. of Amer., 124pWi

263, 274 (2004). The insurargues that its policy is written to create arvérseefficient
proximate cause” rule which means that if anleed event (e.g., defective design or
workmanship) is the efficient proximate cause of a claimed loss, an ensuipgdeisson will

not precludedenial of coverageVision One, LLC v. Phila. Indemn. Ins. C4.74 Wn.2d 501,

519 (2012). Defendarites theVision One opinion as upholdirte rule thatanguage like
theirs (defining “cause” as the result of an excluded event which “[i]nitasesjuence of event
that results in loss or damagéd’ at 520) requirean “inverse efficient proximate cause”
analysis which defeats coverage in this instgndere the “initiating event” in the sequence ig
an excluded event)

On the surface, the “ensuing loss” provision in Defendant’s policies would appear t
permit coverage in this situatiomVhile “[flaulty, inadequate or defective... construction... or
maintenance” are listed as exclusions in the policies Réadtiff is willing to concede tha

defective construction was the “efficient proximate cause” of the wateriotrdamage to the

building; Dkt. No. 25, Reply at 4), the “ensuing loss” provision in the “Exclusions” sedttes$

that"if loss or damage by a Covered Cause of Loss results, we will pay for shéitrrg loss or
damage. Damage from water intrusion is not a specified inclusion, therefloeeagument

goes under the policy it qualifies as a “covered cause of l6ss.”

2 This “ensuing loss” language and the efforts tplag in “all-risk” policiesare not withouttheir own problems.
As the Sixth Circuit has pointed out (in a case not dissimilar to this one)

5 and

n.A

[72)

OJ

b
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Howeve, Washington case law has carved out a sizeable excgetioriting insurance
companiego draft “dl-risk” policies which, while including “ensuing loss” provisions,
nevertheless allow them to deny coverage where an excluded event initiatesd ekiaits
resulting in an arguably covered loss. To understand the evolution of this Eeaibfs
necessary to understand, first, the “efficient proximate cause” rule, &hide

addresses the issue of whether amisll insurance policy covers a
loss caused by two or more perils when one of the perils is
excluded and the other perildsvered... “It is the efficient or
predominant cause which sets into motion the chain of events
producing the loss which is regarded as the proximate cause, not
necessarily the last act in a chain of events.”

Findlay v. United Pacific Ins., 129 Wn.2d 368, 372 (19@@){ing Graham v Public Employees

Mut. Ins. Co, 98 Wn. 2d. 538 (1983)).
Nevertheéss

[t]he efficient proximate cause rule applies only when two or more
perils combine in sequence to cause a loss andeeed peril is
the predominant or efficient cause of the loss... The opposite

[Plaintiff] acknowledges. that faulty workmanship allowed water to seep into the walls.
But the intruding water, it argues, nonetheless amounts to a "peril novisthe

excluded" because the water caused some of the damage, anteladderdamage is not
otherwise specifically excludednaking it an "ensuing loss" and tha coveredoss.

Instead of carving out an exception to this exclusion, this theory of iatatipn would
create a virtual, if not complete, exclusion of the exclusion. When a politydes "loss
or damages . . . caused by or resulting from . . tyfaul. workmanship . . . [or]
construction" of a building, it should come as no surprise that the botchstduobion

will permit the elementswater, air, dirt-to enter the structure and inside of the building
and evetually cause damage to botRI4intiff]'s chain of reasoninghat water
technically was the final causative agent of the damags@ssed to the faulty
construction, that "water damage" is not specifically excluded frompdhey, that
coverage accordingly appliesssentially undoes thexclusion.

TMW Enters. v. Fed. Ins. Co619 F.3d 574, 576 (6th Cir. 2010). The opinion goes on to pose hypotheticals i
which faulty construction allows air to enter into an area where it causegyiey rust, owheredefective beams
collapse, andio inquire whether damages caused by “air” and “gravity” are “covered causes'’bfditing under an
“ensuing loss” provisioin anall-risk pdicy.

ORDER ON MOTION FOR PARTIAL SUMMARY JUDGIENT - 6




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

proposition... is not a rule of law. When extluded peril sets in
motion a causal chain that includes covered perils, the efficient
proximate cause rule doeet mandate exclusion of the loss.

Vision One, 174 Wn.2d at 5 @mphasis in original; citations omittedJiting Findlay®, though,
the Washington Supreme Court indicated that they “have left open the possibility thsirgr
may draft policy language to deny coverage when an excluded peril initabedBoken ausal
chain.” Id. at 520.

Like the policy at issue here, thegsion Oneall-risk policy defined “cause” (relative to
an excluded event “causing” loss or damage) as

when the excluded event “[d]irectly or solely” causes the loss or
damageor (2) when theexcluded event “[i]nitiates a sequence of
events that results in loss or damage.”

Id. The Washington Supreme Court irsddn One ended up ruling against the insurance
company and in favor of coverage, not because the language of the policy was imsaiequat
establish the exclusionubbecause in its denial lettire insurance company reliegclusivéy
on the first causation prong (“directly or solely” caused) and not on the sedoitidté's a
sequence of evenisprong. Further, the denial letter identified the “direct and sole” cause ¢
damage as “faulty workmanship,” which, although it was an “excluded peril” tinelgrolicy,
contained an “ensuing loss” provision. “Coverage must be determined under the poliagta

[Defendantrelied upon when it denied coverage... A provision must be asserted as a basi

denying coverage,” said thésion Onecourt (d.), and the insurer was stuck with the basis for

denial which it hadrticulated a basis which provided inadequate grounds for exclusion.

In what amounts tdicta, though, the court stated:

3“We did not forbid the use of clear policy language to exclude a specificattgad peril from coverage.” 129

f the

s for

Whn.2d at 376.
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[T]his second prong (i.e., when the excluded eventiditds a
sequence of events that results in loss or damagm/permit the
sort of inverse efficient proximate cause analysis we allowed for in

Findlay.
Id. at 521 (emphasis supplied).

In its briefing onthis motion, Plaintiff (1) conceds, not only that faulty construction wa
the efficient proximate cause of the damage, but that their policy “contaidsnxadrse
proximate cause rule language and that defective construction/maintenancdatitiset into
motion a sequence of evestdficient to trigger that inverse proximate cause language” (Re
at 5) and (2Jails to address the impact ¥ision One an omssonwhich leaves Defendatst
argument tha¥Yision Onedictates the@utcome of this motion whdlengd

Plaintiff relies irstead on auling by the Honoréale Barbara J. Rothstein of this district
from several years ago which found liability for water intrusion damage desffaulty

construction” exclusion. Greenlake Condominium Assoc’n v. Allstate Ins Co., C14-1860 H

2015 WL 11988945 (W.D. Wash. Dec. 23, 2015). Bregenlake Condas distinguishable from

thesefacts— the policy language there only excluded coverage for damage “caused by” fa|
construction, not for damage which had occurred isegtience of events initiated by” an

excluded peril.ld. at *10. Judge Rotlsteinrejected the insurance company’s argument that
denial was justified on the basis of this clause, stating “Simply exgu#image ‘caused by’ a

peril is a far cry from the explicit [inversdficient proximate cause] language provided as an

example by th&/ision One court.”ld. Greenlake Condo does not furtirdaintiff's cause.
Conclusion
The Gourt denies Plaintiff's motion on two groundsFirst, thedicta cited above from

Vision Onepoints most definitely to the result soughtgfendartnamely, a finding that an

=]

insurance company can legitimately seek protection from an “ensuing loss’i@mawishe

ORDER ON MOTION FOR PARTIAL SUMMARY JUDGIENT - 8

y

JR,

Ity



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

circumstance where an excluded peril sets in motion a chain of events leadiogstbr@n a
covered peril. The Courtfindsit significantthat Defendai here did everything that the
insurance company in Vision Ofedled to do; namely, relied on the “initiates a sequence of
events” causation proranddid so repeatedly iits denial letters.As a federal court applying
state lawit is therole of this Court to predict what the Washington Supreme Court would dg
thesecircumstances, andVision One ditates apradiction thatWashington lav favors
Defendans pasition regardingoverage unde these fds.

Secmd, this Courtcannothelp butsubsaibe to the TMW court’sopinion that Plaintiffs
“theory of interpretation would create a virtual, if not complete, exclusion axtlesion”
Plaintiff's postion hasthe poenial to swallow the exdusiorsin an altrisk policy whae. The
Vision One posion is the more equitable anoly the Court's reading of thesecortracts, more
representative of the parties’ intentions.

Plaintiff’'s request for pattial summaryjudgmentin favor ofcoverage unde its policies

with Defendant § DENIED.

The clerk is ordered tprovide copies of this order to all counsel.

DatedSeptember 4, 2019.

Nttt .

Marsha J. Pechman
United States Senior District Judge
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