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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JEANNINE TATER, CASE NO. C19-0158JLR
Plaintiff, ORDER

V.

OANDA CORPORATION et al.,

Defendants.

[. INTRODUCTION
Before the court are four motions: (1) Defendants OANDA (Canada) Corpor
ULC (“OANDA Canada”) and OANDA Corporation’s (together with OANDA Canadj
the “OANDA Defendants”) motion to dismiggo sePlaintiff Jeannine Tater's complair
(MTD (Dkt. # 10)); (2) Ms. Tater’s motion for extension of time to oppose the motio
dismiss and for court-appointed counssg6/10/19 Mot. for Extension (Dkt. # 26));

(3) Ms. Taters notion for extension of the deadline to join additional parseg{/30/19

Doc. 39

ation

—+

N to

Mot. for Extension (Dkt. # 34)); and (4) Ms. Tater’'s motion to compel production of

ORDER-1

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2019cv00158/269338/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2019cv00158/269338/39/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

documentsgeeMot. to Compel (Dkt. # 36)). The court has considered the motions, {
parties’ submissions in support of and in opposition to the motions, the relevant pol
of the record, and the applicable law. Being fully adviséd court DENIES Ms.
Tater’'s motion for extension of time to oppose the motion to dismiss and for

court-appointed counsel, GRANTS the OANDA Defendants’ motion to dismiss, and

DENIESasMOOT Ms. Tater’'s motion for extension of the deadline to join additional

parties and her motion to compel production of documents.
.  BACKGROUND
A. Factual Background
The OANDA Defendants provide a desktop platform for internet-based foreig
exchange trading and currency services information. (Martell Decl. (Dkt. # 13) 1 2.
Ms. Tater alleges that she lost $380,000 trading currency on the OANDA Defendar
platform in 2011 and 2012.SéeAm. Compl. (Dkt. # 1-2) at 5-6.) Although Ms. Tater’

complaint is difficult to decipher, she appears to claim that her losses resulted from

! Although Ms. Tater did not title her filings‘motion for extension,” “motion to
compel; or “motion to appoint counsel’seeDkt. ## 26, 34, 36), the court constriles Ms.
Taters pro serequests for religiberally. SeeBernhardt v. Los Angeles Ct$39 F.3d 920, 925
(9th Cir. 2003) (“Courts have a duty to constpue sepleadings liberally, includingro se
motions as well as complaidtgcitations omitted)).

2 Neither Ms. Tater nor the OANDA Defendants request oral argurseeI{TD;
6/10/19 Mot. for Extensigrvy/30/19 Mot. for ExtensigrMot. to Compel), and the court
concludes that oral argument is unnecessary to its dispositions of the nsselts;al Rules
W.D. Wash. LCR 7(b)(4).

3 As discussed below, the court decides this motion on the OANDA Defendants’ mq
to dismiss foforum non conveniensSee infra8 11l.B. The court may consider matters outsid
the pleadings on a motion to dismissfimmum non conveniensPutz v. GoldenNo.

he

tions

n

ntion
e

C10-0741JLR, 2010 WL 5071270, at *4 (W.D. Wash. Dec. 7, 2010).
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misrepresentations made by the OANDA Defendants, problems with the OANDA
Defendants’ platform, and improper actions taken by the OANDA Defendants on M
Tater’s account. See idat 5-7, 9-10.)

It is not clear from the face of Ms. Tater’s pleadings whether Ms. Tater engag
foreign exchange trading through an account with OANDA Corporation or OANDA
Canada. Ms. Tater alleges that she applied for an account with the “New York affil
of the OANDA Defendants on February 26, 2011, so that she could “exchange Carn
for USD.” (See idat5.) According to Ms. Tater, her “USA account” was “approved
March 3, 2011. %eed. at 5, 9.) The OANDA Defendants claim, however, that Ms.
Tater never completed the process of setting up her account with OANDA Corpora
the entity responsible for all U.S. OANDA accountSeéMartell Decl. ] 23.)
Although the parties dispute whether Ms. Tater ever opened a validdd¢dint with
OANDA Corporationgven if Ms. Tater is correct that she had a valid account, the
OANDA Defendants assert that Ms. Tater never funded a U.S. account with OAND
Corporation or transacted any business through OANDA Corporagend.J1 3-4),
and Ms. Tater does not dispute those allegatises generallAm. Compl.).

Insteadthe partiesappear tagree thathe transactions at issue in this case wef
conducted through a “FXTrade” account that Ms. Tater created with OANDA Cana
(SeeAm. Comp. at 9 (“On March 6, 2011 defendant told plaintiff to reenroll [through
Oanda Canada . ... On March 9, 2011 Defendant approved Plaintiff for Canadian

Account Number #33023].]"); Therrien Decl. (Dkt. # 13) § 3 (“On March 7, 2011,

jed in

ate”
adian

on

lion—

A

e

ja.

Plaintiff Jeannine Tater opened a currency trading account with OANDA Canada b
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signing up for a foreign exchange account, known ag§4dirade account); id. § 10
(“Between March 2011 and October 2, 2012, Plaintiff engaged in currency exchang
and foreign exchange trades through her OANDA Canada FXTrade accadnf]”);3,
Ex. C at 2-5 (email from Ms. Tater sent to OANDA Canada detailing the problems
experienced using the FXTrade platform).) Ms. Tater opened her OANDA Canadal
account using a Canadian address and a Canadian email address. (Therrien Decl
Am. Compl. at5.)

In order to create an FXTrade account with OANDA Canada, Ms. Tater had {
click through and agree to the terms of the OANDA Canada FXTrade Customer
Agreement (Therrien Decl. § 4, Ex. A (“Customer Agreement”)) that was in place af
time she created her accountd. ([T 4-6.) The first paragraph of the Customer
Agreement states this obligation explicitly:

IMPORTANT, PLEASE READ CAREFULLY: In order to open and

operate an FXTrade account with OANDA (Canada) Corporation ULC

("OANDA” ), you (the “Customer”) must agree to the terms and

conditions of this Customer Agreement (théAgreement”). Please read

this Agreement in its entirety. If you agree to be bound by its terms and

conditions, click“l Agree” at the end of this Agreement and continue on
with the registration process.

(Customer Agreemerdt 2.) The Customer Agreement also contains the following
choice of law and forum-selection clause:

Law and Venue. This Agreement shall be governed by the laws of the
Province of Ontario, without giving effect to any conflict of laws doctrine
that would interfere or prevent the application of this provisiBrcept as
provided in OANDAs optional arbitration agreement, any judicial or
administrative action or proceeding arising directly or indirectly under this
Agreement, or in connection with the transactions contemplated by this
Agreement, whether brought by you or OANDA, shall be held, at the sole

€s

she

18;

0]

the
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discretion of OANDA, within the Judicial District of York in the Province of
Ontario exclusively. You hereby consent and submit to, and waive any
objections you may have to such venue, and you further agree to waive and
forego any right you may have to transfer or chahgevenue of any action

or proceeding encompassed by this Agreement.

(Id. at 14, § 41(f).) OANDA Canada’s headquarters are in Toronto, Canada, whichii

located in the Judicial District of York in the Province of Ontario. (Ryari.[{Bkt.
#11) 11 2-3)
B. Procedural History

On October 8, 2018, Ms. Tater initiated this action by filing a complaint in
Whatcom County Superior Court that named “Oanda Corp,” “Oandaf>gihda Global
Transfer” and several John and Jane Does as defend@atCofmpl. (Dkt. # 1-1) at
4-5.) On December 31, 2018, Ms. Tater amended her complaint and named OANL
Corporation, OANDA Canada, and several John and Jane Does as deferitizafisn. (
Compl. at 4-5.) The gravamen of Ms. Tater’s complaint is her claim that she lost
$380,000 while foreign exchange trading on the OANDA Defendants’ platform due
various wrongs committed by the OANDA DefendanSedd. at 57.) Based orthose
allegations, Ms. Tater pleaded causes of action for “[n]egligence, [m]isrepresentatig
and/or [flraud”; breach of contract; and intentional infliction of emotional distrédsat(
6-7.)

The OANDA Defendants removed this case on February 1, 28&8I¢tice of
Removal (Dkt. # 1)) and filed a motion to dismiss on February 8, Z2&EATD). The

OANDA Defendants raise three arguments in their motion to dismiss: (1) this case

—d

should be dismissed darum non conveniergrounds pursuant to the forum-selection

ORDER-5
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clause in the Customer Agreement; (2) the court lacks personal jurisdiction over O/
Canada; and (3) Ms. Tater’'s complaint should be dismissed under Federal Rule of
Procedure 12(b)(6) for failure to state a clairS8edMTD at 8-17.)

The OANDA Defendants’ motion to dismiss was originally noted for March 11

2019, which meant that Ms. Tater’s opposition papers were due on March 11 S 9.

Local Rules W.D. Wash. LCR (7)(d)(3). To accommodate Ms. Tater, the OANDA
Defendants voluntarily re-noted the motion to May 3, 2019 (Notice (Dkt. # 16) at 2)
which meant that Ms. Taterresponse date moved to April 29, 201 lsocal Rules
W.D. Wash. LCR (7)(d)(3). On April 15, 2019, Ms. Tater filed a pleading that the c(
construed as a motion for extension of time to respond to the OANDA Defendants’
motion. See4/15/19 Mot. for Extension (Dkt. # 22).) In that motion, Ms. Tater
requested an extension on her response date until “after the July 4th holidays” due
medical complications from a recent surger$ed idat 2-3.) The court granted Ms.
Tater’'s motion in part and extended her response deddlinae 10, 2019. (5/3/19
Order (Dkt. # 25) at 4.) The court concluded that Ms. Tater was entitled to an addit
six weeks to file her opposition instead of the 10 weeks she requested because Ms
had “already received a substantial extension of time to file her motion to dismiss
response.” Ifl.) The court also advised Ms. Tater that her statugas selitigant did
not alleviate her obligation to litigate her case in accordance with the Federal Rules
directed Ms. Tater to the Western District of Washington’s online materials aimed 3

assistingopro selitigants. Seed. at 6.)

ANDA

Civil

A\ A

urt

ional

. Tater

b and

Instead of filing a response on June 10, 2019, Ms. Tater filed a motion for
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extension of time to respond to the OANDA Defendants’ motion to dismistand
court-appointed counsel on the date her opposition was &ee6/(0/19 Mot. for
Extension.) Ms. Tater requests an extension of time to file her response to the mot
dismiss so that she can have additional time to secure legal representdtianl-3.)
Shealleges that she has made efforts to secure counsel but has not yet been succg

finding representation.ld.) Additionally, Ms. Tater asks the court to assist her in

acquiring an attorney.ld. at 3.) The OANDA Defendants oppose Ms. Tater’s reques$

for an extension on the grounds that she has already been afforded sufficient time
respond to the motion to dismissSe@OANDA Resp. & Reply (Dkt. # 28) at 3-7.)
While the OANDA Defendants’ motion to dismiss and Ms. Tater’'s motion for
extension of time and to appoint counsel were pending, Ms. Tater filed two additiorn
motions. First, on July 30, 2019, Ms. Tater filed a motion for extension of the dead
join additional parties. See7/30/19 Mot. for Extension.) In that motion, Ms. Tater
alleges that she needs an extension on the deadline to add parties because she hg
requested discovery from the OANDA Defendants and that discovery may include
information needed to add additional parties to this actith.a{ 1-2.) Second, on July

31, 2019, Ms. Tater moved to compel the OANDA Defendants to produce her OAN

client file and information pertaining to insurance carried by the OANDA Defendants.

(SeeMot. to Compeht 1-2.) Ms. Tater emailed a handful of rudimentary discovery
requests to the OANDA Defendants on July 5 and July 30, 2019, but received no

response until after she filed her motiorcompel (See id. Discovery Requests (Dkt.

ion to

pssful in

[0

al

ine to

1d

DA

[2)

did

## 36-2,36-3); Lee Aff. (Dkt. # 38) 1 2 (acknowledging that the OANDA Defendants

ORDER-7



10

11

12

13

14

15

16

17

18

19

20

21

22

not respond to Ms. Tater’s discovery requests until August 1, 2019).) The OANDA
Defendants opposed both motionSe€8/7/19 Resp. (Dkt. # 37).)
The court now considers the OANDA Defendants’ motion to dismiss, Ms. Tal
two motions for extension, and Ms. Tater’s motion to compel.
. ARGUMENT
A. Motion for Extension of Time to Respond and to Appoint Counsel

The court first considers Ms. Tater’s motion for extension of time to respond

ers

fo

the motion to dismiss and to appoint counsel because that motion bears on the OANDA

Defendants’ motion to dismiss. Under Federal Rule of Civil Procedure 6(b)(1), whe
act must be done within a specified time, the court may extend the time for good c3
the request for an extension is made before the original time or its extension eRpge
Fed. R. Civ. P. 6(b)(1)(A). Because Ms. Tater filed her motion to for extension of ti
on the date that her opposition was daeeb/3/19 Order at 4 (ordering Ms. Tater to
oppose the motion to dismiss by June 10, 2019); 6/10/19 Mot. for Extension), a “go
cause” standard applies to Ms. Tater’s request. Fed. R. Civ. P. 6(b)(1)(A). “Good
cause’ is a non-rigorous standard that has been construed broadly across procedu
statutory contexts.”Ahanchian v. Xenon Pictures, In624 F.3d 1253, 1259 (9th Cir.
2010). Moreover, Rule 6(b)(1) is “liberally construed to effectuate the general purp
seeing that cases are tried on their meritd."at 1258-59 (citations omitted).

Liberally construed, Ms. Tater’'s motion for an extension of time requests that

nan

\use if

me

od

ral and

pse of

her

June 10, 2019 deadline for her opposition to the OANDA Defendants’ motion to digmiss

e

be extended until: (1) Ms. Tater retains counsel, (2) an undefined point in the futur
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when “the other issues in this lawsuit” would be adjudicated, or (3) August 6, 2546.
6/10/19 Mot. for Extension at 3.) Ms. Tater claims Hra¢xtension is warranted
because she needs additional time to obtain representation in this®esedat 1-3.)
Ms. Tater filed her complaint in Whatcom County Superior Court on October 8, 201
(SeeCompl.) The OANDA Defendants removed on February 1, 2019, and filed the
motion to dismiss on February 8, 201%eéNotice of Removal; MTD.) In March, the
OANDA Defendants voluntarily provided Ms. Tater seven additional weeks to file h
opposition. $eeNotice.) In May, the court gave Ms. Tater six additional weeks to
oppose the motion.See5/3/19 Order at 4.) All told, Ms. Tater had more than four
months to oppose the OANDA Defendamimtion, and it has been 11 months since s
initially filed her complaint. Ms. Tater has been afforded sufficient time to find coun
or file her own opposition absent assistance from counsel. Thus, the court finds th
IS not good cause to grant another extension for Ms. Tater to file an opposition to th
OANDA Defendantsmotion to dismisg. SeeKarboau v. ClarkNo. C12-5045BHS-
KLS, 2012 WL 5350072, at *1 (W.D. Wash. Oct. 30, 2012) (dengiaogsemotion for
extension of time to retain coundecause plaintiffhas been granted multiple

I

4 Additionally, the court notes that Ms. Tater’s reply in support of her motion for
extension of time includes arguments and exhibits in response t&AMBAODefendantsreply
in support of their motion to dismissSdeReply ISO Mot. for Extension (Dkt. # 28j 1-2;
Exhibits (Dkt. # 30).)Because those materials were filed in response to the OANDA
Defendantsreply on a different motion, they are improper surreply materials and the court
declines to consider them in its evaluation of the OANDA Defendardion to dismiss.See
Nguyen v. The Boeing CdNo. C15-0793RAJ, 2016 WL 2855357, at *8 (W.D. Wash. May 1
2016) (‘Surreplies are permittedlsty to strike material contained or attached in a reply brief
and only if certain timing and formatting requirements are’rfwting Local Rules W.D. Wash

8.

=

ne

sel

At there

e

Q)

LCR 7(9))).
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extensions and has had more than sufficient time to retain an attorney in this matte
Ms. Tater’'s motion for an extension of time also includes a one-line request {
the court assist Ms. Tater in finding legal representation. (06/10/19 Mot. for Extens
3.) Generally, civil litigants have no right to counsillmer v. Valdez560 F.3d 965,
970 (9th Cir. 2009). However, aurt may undefexceptional circumstances” appoint
counsel for indigent civil litigants pursuant to 28 U.S.C. 8§ 1915(e)@l) Ms. Tater is
not proceedingn forma pauperiand does not allege that she is indige®eeg(generally
Dkt.; 6/10/19 Mot. for Extension.) Thus, section 1915 does not apply to her Gaie.
e.g, Scott v. CunninghagNo. C11-5509BHS-KLS, 2012 WL 529549, at *3 (W.D.

Wash. Feb. 16, 2012) (declining to appoint counsel for non-indpgergeplaintiff );

Johnson v. CateNo. 1:10-CV-0803AWI-MJS, 2014 WL 6978324, at *6 (E.D. Cal. Dec.

9, 2014) (declining to apply 28 U.S.C. § 1915(e)(1) ppaseplaintiff who was not
proceedingn forma pauperis Moreover, even if section 1915(e)(1) could apply, the
court would decline to exercise its discretion to appoint counsel for Ms. Tater becalt
case does not present the kind of “exceptional circumstances” required for the coul
appoint counselSeeWilborn v. Escalderon789 F.2d 1328, 1331 (9th Cir. 1986) (noti
that a finding of exceptional circumstances requires an evaluation of both the likelik
of success on the merits and the ability of the plaintiff to articulate his or her plaams
sein light of the complexity of the legal issues involved).

For the foregoing reasons, the court DENIES Ms. Tater’s motion for an exter]

of time to respond to the OANDA Defendants’ motion to dismiss and for appointme

r").
hat

ion at

Ise her

tto

-

g

ood

sion

nt of

counsel.
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B. The OANDA Defendants’ Motion to Dismiss forForum Non Conveniens

The court next considers the OANDA Defendants’ motion to dismidefom
non conveniens(SeeMTD at 8-14.) Although the court recognizes that the OANDA
Defendants also allege that there is no personal jurisdiction over OANDA Canada,
may consider the question farum non conveniensithout first deciding whether the

court has subject matter or personal jurisdicti8mochem Int’l Co. v. Malaysia Int’l

Shipping Corp.549 U.S. 422, 425 (2007) (“[A] court need not resolve whether it has

authority to adjudicate the cause (subject-matter jurisdiction) or personal jurisdictio

the defendant if it determines that, in any event, a foreign tribunal is plainly the more

suitable arbiter of the merits of the case.”). AlthoughSim®chenCourt noted that a
court should address jurisdiction first if the court can “readily determine” that it lack
jurisdiction, Sinochem Inik, 549 U.S. at 436, the court notes that the OANDA Defend
only moved to dismiss OANDA Canada on jurisdictional grousdsNITD at 14-15).

Given that the OANDA Defendants’ motion to dismissftmum non convenierapplies

courts

N over

UJ

ants

to this action as a wholede idat 8 (“[T]he Court should dismiss this case for forum non

conveniens.”)), consideration fidfrum non conveniensefore reaching the jurisdictional
guestion premnted by OANDA Canadia the “less burdensome courssge Sinochem

Int'l, 549 U.S. at 436.

“[T]he appropriate way to enforce a forum-selection clause pointing to a state or

foreign forum is through the doctrine fafrum non convenieris Atl. Marine Const. Co.

v. U.S. Dist. Court for W. Dist. of Te%.71 U.S. 49, 60 (2013). A motion to dismiss for

forum non conveniersased on a forum-selection clause proceeds in two sEgeY.ei
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A. Sun v. Advanced China Healthcare, |9€1 F.3d 1081, 1086-87 (9th Cir. 2018).
First, as a threshold matter, courts must interpret the forum-selection clause at issy
determine whether it applies to the allegations in the compl&e®. idat 1086. In
interpreting a forum-selection clause, federal courts apply federal law and “look for
guidance to general principles for interpreting contradi. {citations and internal
guotations omitted). Second, if the forum-selection clause applies to a dispute, cot
consider whether the forum-selection clause is enforceable under the doctoinsrof
non conveniensSee idat 1087.

In resolving a motion to dismiss fearum non convenienghe court may weigh
evidence and consider matters outside the pleadipglz, 2010 WL 5071270, at *4.
Where arapplicable forum-selection clause is at issue, the Plaintiff bears the burde
show that the clause is unenforceateeAtl. Maring, 571 U.S. at 63.

By its terms, the forum-selection clause in the Customer Agreement applies
“any judicial . . . action . . . arising directly or indirectly under this Agreement, or in
connection with the transactions contemplated by this Agreement, whether brought
you or OANDA.” (Customer Agreement at 14, 1 41(f).) The forum-selection clausg
states that any such action “shall be held . . . within the Judicial District of York in tk
Province of Ontario exclusively.”ld.) Taken together, this language indicates that if
Ms. Tater's complaint arises under the Customer Agreement or in connection with {
transactions contemplated by the Customer Agreement, then venue in the Judicial

of York is mandatory.SeelLavera Skin Care N. Am., Inc. v. Laverana GmbH & Co, K

e and

Irts

n to

[0

by
also

e

he
District
G

hat

No. C13-2311RSM, 2014 WL 7338739, at *5 (W.D. Wash. Dec. 19, 2014) (noting t
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the Atlantic Marinerubric applies where forum-selection clauses are mandatory, as

opposed to permissive).

Because the forum selection clause is mandatory, the application prong of the

forum non convenieranalysis turns on whether Ms. Tater’'s compléanis[es] directly

or indirectly under this Agreement, or in connection with the transactions contemplated

by this Agreement.” Qustomer Agreemeratt 14, 1 41(f).) Ms. Tater acknowledges th
she opened an OANDA Canada account at the direction of the OANDA Defendants

(SeeAm. Compl. at 9.) To open an OANDA Canada account and use that account

foreign exchange trading, Ms. Tater had to click through and agree to the Customeyr

Agreement. (Therrien Decl. {1 3-6; Customer Agreement at 2 (“In order to open an

at

J7

for

operate an FXTrade account with OANDA (Canada) . . ., you . .. must agree to the terms

and conditions of this Customer Agreement[.]”).) Given that the Customer Agreem
controlled the entirety of Ms. Tater’s use of the OANDA Canada platfeee generally
Customer Agreementif Ms. Tater used her OANDA Canada account to make the
foreign exchange trades at issue in her complaint, the court has little difficulty conc
that her complaintaris[es]directly or indirectly undefthe Customer Agreement], or in
connection with the transactions contemplated by [the Customer Agreemsed]jd @t
14, 1 41(f)).

Ms. Tater's complaintlearlyalleges that she lost $380,000 foreign exchange
trading on the OANDA Defendants’ platform. (Am. Compl. at 5-7.) The OANDA
Defendants submittedeclarations statinthat all of Ms. Tater’s transactions were

conducted through her OANDA Canaaecount. $eeTherrien Decl. {1 3, 10 (stating

ORDER- 13
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that Ms. Tater opened an OANDA Canada account on March 7, 2011, and used th
account for currency exchanges and foreign exchange trades between March 2011
October 2012); Martell Decl. {1 3-4 (stating that Ms. Tater never funded a U.S. acg
with OANDA Corporation and had no business relationship with OANDA Corporatiq
Ms. Tater does not refute that evidenc8ed generalhAm. Compl. at 5-7, 9-10.) In
fact, Ms. Tater appears to allege that the she signed up for an account with OAND/
Canada so that she could trade with the benefit of a $1,000,000 insurance policy th
only available through OANDA CanadaSde idat 5, 9) Also, thedates of events liste
in her complaint are generally consistent with the OANDA Defendants’ allegation th
Ms. Tater traded with OANDA Canada between March 2011 and October 2012.
(CompareAm. Compl. at 5-6, Qvith Therrien Decl. § 10.) Finally, the OANDA
Defendants submitted an email from Ms. Tater in which she stated that she filed a
complaint with the Investment Industry Regulatory Organization of Canada through
British Columbia Securities CommissiorSegTherrien Decl. § 14, Ex. D.) Thus,
despitethe opaquaature of Ms. Tater’s allegations, the parties appear to agree that
trades at issue were made through Ms. Tater's OANDA Canada account.

Because Ms. Tater used her OANDA Canada account to make the trades at
her complaint “aris[es] directly or indirectly under [the Customer Agreement], or in

connection with the transactions contemplated by [the Customer Agreement].”

(Customer Agreemerat 14, § 41(f).) Thus, the forum-selection clause applies to this

dispute, which means that Ms. Tater was contractually required to file this action in

I

and

ount

bN).)

at was

at

the

the

issue,

U

“the
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Judicial District of York in the Province of Ontari®.{ld.)

Because the forum-selection clause applies to this dispute, the court turns to
enforceability of the clause undatlantic Marine SeeAdvanced China Healthcaré01
F.3d at 1087. Due to the strong policy in favor of forum-selection clauses articulatg
Atlantic Marine thegeneral rule is that “a valid forum-selection clause should be givj
controlling weight in all but the most exceptional casestl! Marine, 571 U.S. at 63
(citations and internal quotations omitted). Accordingly, valid forum-selection claus
control unlesshe plaintiff makes a strong showing that:

(1) the clause is invalid due tdraud or overredung,” (2) “enforcement

would contravene a strong public policy of the forum in which suit is brought,

whether declared by statute or by judicial decisiar, (3) “trial in the

contractual forum will be so gravely difficult and inconvenient that [the
litigant] will for all practical purposes be deprived of his day in court.”

Advanced China Healthcar@01 F.3dat 1088 (quotingVl/S Bremen v. Zapata Off-Shof
Co., 407 U.S. 1, 15, 18 (1972)).

None of these exceptions apply here. There is no evidence that the OANDA
Defendants induced Ms. Tater to enter into the Customer Agreement through fraud

overreaching. Ms. Tater alleges that she was “induced” by the OANDA Defendantg

®> The court also agrees with the OANDA Defendants that the fsrlettion clause

the

d in

en

es

e

or

to

apgies to OANDA Corporation even though OANDA Corporation is not a party to the Customer

Agreement.SeeManettiFarrow, Inc. v. Gucci Am., Inc858 F.2d 509, 514 n.5 (9th Cir. 1988
(noting that ‘a range of transaction participants, partiesramparties” can benefit from a
forum-selection clauseo long as the noparties alleged conduct isclosely related to the
contractual relationship

® The fact that the forurselection clause was contained in a click through form contr
has no bearing on ienforceability. See, e.g.Thomas v. Facebook, Indo.
118CV00856LJOBAM, 2018 WL 3915585, at *4 (E.D. Cal. Aug. 15, 201B)&“principle

ACt

articulated inCarnival Cruise Lings Inc. v. Shute499 U.S. 585 (1991)]+hat forum selection
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create an OANDA Canada account so that she could take advantage of certain ins

urance

benefits. $eeAm. Compl. at 5.) But even if the act of encouraging Ms. Tater to opgn an

OANDA Canada account could be construed as “fraud” or “overreaciiiyg, Tatets

bald allegation is “not enough to overcome the strong presumption in favor of enforcing

forum selection clausesMurphy v. Schneider Nat’l, Inc362 F.3d 1133, 1141 (9th Cin.

2004) (finding insufficient evidence of overreaching where the only evidence submitted

was the plaintiff’'s assertion of overreachingge als&Spradlin v. Lear Siegler Mgmt.
Servs. Cq.926 F.2d 865, 868 (9th Cir. 1991) (affirming decision to enforce forum-

selection clause becaugkintiff failed “to come forward either here or in the district

court with anything beyond the most general and conclusory allegations of fraud and

inconvenience”). The court is not aware of any Washington statutes or judicial dec

sions

that articulate public policy grounds sufficient to disregard the forum-selection clause in

the Customer Agreement. Finally, because Ms. Tater can re-file her case in Canada,

applying the forum-selection clause will not deprive her of her day in court. Ms. Ta
no stranger to Canada. She owned property in Canada, maintains a Canadian em
address, and initiated a complaint against OANDA Canada with Canadian regulato
authorities. $eeAm. Compl. at 5, 9-10; Therrien Decl. 1 8, 11, iti4Ex. D-E.) The
court sees no reason why Ms. Tater cannot pursue her claims against the OANDA
I

I

clauses in forntontracts are presumptively enforceableas been consistently and routinely
applied to forum selection clauses contained in click through user agreements ib@sviebs
(citations omitted)
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Defendants in Canadaln fact, if Ms. Tater re-files her case in Toronto, OANDA
Corporation has agreed to treat service of process on OANDA Canada as valid ser
process on OANDA Corporation. (Martell Decl. 1 5.)

In sum, the forum-selection clause in the Customer Agreement applies to thi
and the Supreme Court’s guidancéthantic Marineinstructs that that clause must be
enforced under the doctrine foffum non conveniensThus, the court GRANTS the
OANDA Defendantsmotion to dismiss and DISMISSES Ms. Tater’s action without
prejudice® Because the court dismisses Ms. Tater’s actidiomm non conveniens
grounds, the court DECLINES to decide whether the court has jurisdiction over OA
Canada and whether Ms. Tater’s complaint states a claim for relief under Federal R
12(b)(6). GeeMTD at 14-17.)

I

I

" Although the court is not aware of what the statute of limitatis for Ms. Tatés
claims under the applicable Canadian law, the court must still dismiss even iftelss €ase
would be time-barred in Canad8eeAdvanced China Healthcar801 F.3d at 1091 (“A court
must dismiss a suit fileth a forum other than the one specified in a valid forsgtection
clause, even if it‘'makes it possible for [plaintiffs] to lose out completely, through the runnin
the statute of limitations in the forum finally deemed approptiafquotingAtl. Marine 571
U.S. at 66 n.8)).

8 Although Ms. Tater has not requested leave to amend her complaint, the court
concludes that leave to amend is not warranted here. Courts may deny leave to amend W
amended pleadings would be subject to dismidsiaisa Portafolios, S.A. DE C.V. v. OpenGat
Capital, LLC 769 F. App’x 429, 432 (9th Cir. 2019MHere,given the court’s conclusion that th
transactions at issue arise under the Customer Agreemermimamgdment Ms. Tater offered
would be futile and dismissed for the same reasimaitsthe court dismisses the current
complaint. See, e.qgid. (“[The plaintiff] has presented no compelling argument that its amer
complaint would not have been subject to the foaatection clausesThus, the amended
complaint would have been subject to dismissal under the same forum non conveniers ar

vice of

5 case

NDA

ule

g of

he
e

1ded

alysi

as the initial complaint.”).
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C. Motion to Extend the Deadline to Join Parties and Motion to Compel

The court has also reviewdds. Tatets motion for extension of time to extend t
deadline to join parties and her motion to compel production of documents and con
that neither motion impacts tf@um non convenieranalysis. $ee7/30/19 Mot. for
Extension; Mot. to Compel.) Even if the court granted Ms. Tater additional time to
parties, adding parties would not change the fact that Ms. Tater’s allegations arise
an enforceable forum-selection clause. As for the motion to compel, even if the co
assumed that Ms. Tater’s requests were valid under Federal Rule of Civil Procedur
and granted her motioher discovery requests have littteno relationship to the motio
to dismiss. $eeMot. to Compel at 1-2)see Young v. Wachovia FS#0. C11-0552JCC
2011 WL 3022301, at *1 (W.D. Wash. July 22, 2011) (dismissing case despite pen
discovery requests because discovery requests “appear to have no relation to the 1
to dismiss”). Moreover, Ms. Tater did not request discovery or move to compel unt
long after her June 10, 2019 deadline to oppose the motion to dismiss had passed
Tater’s discovery requests were not emailed until July 5, 2019 and her motion to cd
was not filed until July 31, 2019.S¢éeMot. to Compel.) Thus, even if the discovery sk
sought had some relevance to the motion to dismiss, she did not request it in time |
it in opposition to théorum non convenierergument.

Because neither Ms. Tater’s motion for extension of time to extend the dead|
join parties nor her motion to compel production of documents would impact the
outcome of Ms. Tates casethe court DENIE®oth motionasMOOT.

I

cludes

add

under

Urt

e 34

-

ding

motion

Ms.
ympel
ne

o offer

ine to
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IV.  CONCLUSION

Based on the foregoing analysis, the court DENIES Ms. Tater’s motion for
extension of time to oppose the motion to dismiss and for court-appointed counsel
# 26), GRANTS the OANDA Defendants’ motion to dismiss (Dkt. # 10), and
DISMISSES Ms. Tater’s action WITHOUT PREJUDICE. Because the court dismis
Ms. Tater’s action oforum non conveniergrounds, the court DECLINES to decide
whether the court has jurisdiction over OANDA Canada and whether Ms. Tater’s
complaint states a claim for relief under Federal Rule 12(b)(6). Finally, because th
grants the motion to dismiss, it also DENIESMOOT Ms. Tater’s motion for extensiof
of the deadline to join additional parties (Dkt. # 34) and her motion to compel prodd
of documents (Dkt. # 36).

Datedthis 21stday of September, 2019

W\ 2,905

JAMES L. ROBART
United States District Judge

Dkt.
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P court
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