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Products Ltd v. Cedar Shake & Shingle Bureau et al

THE HONORABLEMARSHA J. PECHMAN

Larry S. Gangned)VSBA No. 08118
Heidi B. Bradley WSBA No. 35759
Jessica N. Walder, WSBA No. 4767
Joseph D. Adamson, WSBA No. 54
1420 Fifth Avenue, Suite 4200

P.O. Box 91302

Seattle, WA 9811402

Telephone: 206.223.7000
Facsimile:206.223.7107

Attorneys for Defendant,
Cedar Shake & Shingle Bureau

UNITED STATES DISTRCT COURT
WESTERN DISTRICT ORNVASHINGTON
AT SEATTLE

S&W FOREST PRODUCTS, LTD., a Britis

Columbia corporation,

Plaintiff, Case N02:19cv-000202
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Upon consideration of Defendant Cedar Shake & Shingle Bureau’s Motion Fors
Rogatory Re WitnesBavid Mooney, the Court finds as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

The Court, having reviewed the submitted material and relevant authority, agidé
being fully informed, GRANTS Cedar Shake & Shingle Bureau’s Motion [ettets Rogator
Re Witnesdavid Mooney and will execute the Letters Rogatory without delay.

IT IS SO ORDERED.

Dated this 1st_day ofOctober,2019.

I

Marsha J. Pechman
United States Senior District Judge
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THE HONORABLEMARSHA J. PECHMAN

UNITED STATES DISTRCT COURT
WESTERN DISTRICT ORNVASHINGTON

S&W FOREST PRODUCTS, LTD., a Britis

Columbia corporation,
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V.

CEDAR SHAKE & SHINGLE BUREAU, a
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[. INTRODUCTION

The United States District Court for the Western District of Washington pise&e
compliments to théSupreme Court oBritish Columbia and requests international judig
assistance to obtain evidence to be used in amiedeeding before thisddrt in the above
captioned mattefThe evidence may be used at the toialthis matterpresentlyscheduled fo
May 11, 2020n Seattle, WA USA. Discovery is now in progress, with a fact discovery dea
of December 13, 2019.

The United States District Court for the Western District of Washington is theetent|p

court of law and equity over this matter, with power to compel the attendance of astresy
has jurisdiction over this matter under 28 U.S.C. 811881 1337 This Court is authorized 1
request depositions and the production of documents abroad by Letters Rogatory by 28
1781(b)(2). This Court may grant reciprocal assistance by the enforcement efd_Bibgatory
of the Canadian Courts through its authority under 28 U.S.C. § 1782.

. ASSISTANCE REQUESTED

This Court has reviewed the Motion fegsuance of Letters Rogatory filed by Defeng
Cedar Shake & Shingle Bureau aedjuests the assistance described herein as necessar
interests of justiceral for the preservation of testimony at trial.

A. Appearance at Oral Examination

This Court requests that the Supreme Court of British ColuatorgoelDavid Mooney
who is a norparty witness to the issues in the underlying litigation and resd8srreno,
British Columbia, to appear for a full oral examination and eexssnination under oathy
counsel for the Defendaftedar Shake & Shingle Bureau on tbBowing topics as to whic

Mr. Mooney is the only withess who has knowledge:

1. Mr. Mooney’s commuications with S&W regarding the use of Specialty Cut labelg;

2. Mr. Mooney’s knowledge of CSSB and CSA grading standards regarding Speci

labels;
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3. Mr. Mooney's declarations and witness statement relating to S&W’s motioh for
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preliminary injunction and the August 2019 CSSB disciplinary hearing;
4. Mr. Mooney’s testimony at the August 2019 CSSB disciplinary hearing; and
5. Mr. Mooney’'s knowledge of S&W’s December 2019 labelling violation and prq
grade and quality misrepresemat or of similar labelling violations ¢
misrepresentations by S&W or other CSSB member mills.
Under United States Federal Rule of Civil Procedure 28(b), 28 U.S.C. § 1782(b)
this Court’s inherent authoritgnd to the extent permitted by the bable laws of Canada af

British Columbia, this Court respectfully requests that the Supreme Court ishBZiblumbig

duct

r

2), and

require that the following methods and procedures be followed in connection with the

examination requested herein

a. The partieslegal epresentatives or their designees, the legal
representative or designee acting on behalf of Mr. Mooney, and an Offacial Reporter be
permitted to be present during the examination;

b. The Official Court Reporter be permitted to record verbatim the
examiration, including video recording;

C. The examination be governed by the applicable rules of court, incly
the United States Federal Rules of Civil Procedun@ the law of British Columbia, with the
law of British Columbia prevailing in the event of a tmt;

d. If during the examination of the witness objection is taken to a ques
pursuant to the laws of the United States, the objection will be noted on the record, the
guestion(s) answered by the witness and the issue of admissibility cegarttee tial judge in
this Court;

e. Notwithstanding dif the laws of the United States permit an objectio
a question and an instruction to the witness not to answer the question, such objection 4
instruction will be noted on the record and the witness need not answer the question;

f. The witness be examined as soon as practicable, but before Decen

2019.
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B. Documentsto Produce
This Court requests that the appropriate judicial authority of Canada compel Mr.
Mooney to produce the following documents under oath relating to this matter:
1. Any documentand communications witness’ possession, custody, or contadhting
to S&W, including, but not limited to communications with S&W management

employees;

and

2. Any document@&nd communications witness’ possession, custody, or control relating

to advice or guidance provided to S&W or other mills regarding or concerning
Specalty Cut labelsincluding but not limited to any minutes of Board of Direct
meetings addressing Specialty Cut labels;

3. Any documentand communications witness’ possession, custody, or contsdéting

to CSSB approval of #2 Alaska Yellow Cedar labels in or around September 2015b;

4. Any documentand communications withess’ possession, custody, or contedating

CSSB

DI'S’

O

to the witness’ involvement on the Technical Committee of the Canadian Standards

Association regarding the CSA Grading Rules;
5. Any documeits and communications witness’ possession, custody, or contsdéting
to a May 2002 meeting of the CSSB Label Committee; and
6. Any documents in witness’ possession, custody, or control relating to cooations
with S&W or counsel for S&W regarding or concerning S&W’s December 20]
August 2019 disciplinary hearings, or any S&W lawsuit against CSSB.
[Il. DEEENDANT'S SUMMARY OF THE ACTIO N

Defendant Cedar Shake & Shingle Bureau’s view of this isaa® follows. The Court
does not adopt th statemends fndings of fact or law. Based on tBbefendant Cedar Shake|
& Shingle Bureau's representations, this Court believes that justice cansentved between
the parties in the aboveaptioned matter unless the evidence requested herein is made a

by theSupreme Court of British Columbia.
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A. Factual Background

Cedar Shake & Shingle Bureau (“CSSB”) is a nonprofit trade organization
Members are in the business of producing, distributing, installing, or treatingstedas an
shingles. The cornerstormd CSSB’s operations are its promotion and protection of “Ce

brand products, whichnforms consumers that the Member undergoes inspections |

independent thirgharty inspection agency for compliance with building code standarnd

CSSB’s own quality grading standards. CSSB has retained Intertek alepgemaent thirgharty
inspection agencyWitnessDavid Mooneyworked at Intertek and inspected the shake
shingle mills of CSSB Members.

S&W owns and operates a shake and skingll in Maple Ridge, British Columbia, at
became a CSSB Member in 1994 December 2018CSSB terminate®&W’s membershiy
due to an alleged labeling violation and misrepresentation of its products.

S&W disputes the basis of its terminatiand filed suit against CSSB and two ot}
defendants alleging thafi) its termination was a violation of United States antitrust law{
U.S.C. 8 1and (ii)its termination was a breach of S&W’s CSSB Membership Agreement
the laws of the State of Washington.

B. Defendant BelieveDavid Mooney Has Information Relevant to This Case
David Mooney worked as a cedar shake and shingle inspector or quality ewmlitor

from 1987 through 2017, including asinspector or quality control audr for CSSB and as 3

inspector with Intertek and Quality Assurance International, anothergartg-grading service

In those roleshe was tasked with ensuring that #iakes and shingles produced by CSSB |
met gradingguality rulesand standardsMr. Mooney submitted a declaration in this cas

support of Plaintiff S&W’s Motion for a Preliminary Injunction. Mr. Mooney’s testny is

therefore necessary for CS&Bdefend the allegations that S&W has raised against CSB&.

deposition and request for documemntt not impose an undue burden on Mr. Mooney, and

evidence sought from this witness is not otherwise obtainable.
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IV. RECIPROCITY

In the furtherance of justice and by the proper and usual process of this Court, the

United States District Court for the Western District of Washington will provide simila
cooperation and assistance to the Supreme Court of British Columbia in thehavtr t
Supreme Court of British Columbiaquests similar assistance.

V. REIMBURSEMENT FOR CO STS

Defendant CSSRhe party noticing this deposition, has assured this Court thaivithey

pay the usual service fees and witness fees, if any are requirétg fone spent by the above

listed witness in providing his testimony in accordance with your civisroi@rocedureCSSB
requests to be contacted by the witness if the service fees and witnessl ferse@d$1000

USD. The Defendant has further assd this Court that they will reimburse tBapreme Coul

of British Columbiafor the costs incurred in executing the Letter Rogat@$SB requests {o

be contacted if the amount to execute this Letter Rogatory will exde@dsuUSD.

VI. CONCLUSION

This Court therefore respectfully requests thrathe interests of justicgou compel by
your proper andusual processhe abovdisted withess to appear for oral examinatiamd

produce documents.

WITNESS, Marsha J. Pechman, United States Districtridor the Western District of

Washington, this 1stay ofOctobey 2019.

I

Marsha J. Pechman
United States Senior District Judge
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