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Virginia Mason Memorial Hospital et al

UNITED STATES DISTRICT COURT FOR THE
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

DAVITA INC., )

Plaintiff, CASE NO. 2:19¢v-302BJR
V.
ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS

VIRGINIA MASON MEMORIAL
HOSPITAL, f/k/a YAKIMA VALLEY
MEMORIAL HOSPITAL, et al.,

Defendant.
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l. INTRODUCTION
Established in 1965 as part of the Social Security Act, 42 U.S.C. &138§, Medicare
is a federally funded medical insae program for the elderlglisabled and individualswvith
endstage renal diseag¢ESRD'). For many years, Medicare served as the primary payer of
healthcareosts fo Medicare eligible individualsegardless of whether these individuals were
also covered by privatelfiunded health insurance, but in 1980 Congress enacted the Medid
Secondary Payer A¢tMSPA"), 42 U.S.C. 81395y(b), to curb the impact of skyrocketing

healthcare costsn the federal fiscMSPA inverted the relationship between Medicare and
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privately-fundedhealth insurance by making Medicare secondary to any primary plan obligated

to pay a Medicare recipiéatmedical expenses. 42 U.S.C. § 1395y(b)(2)(A). In other words,
when both Mediare and a private plan would cover a Medicare benefisi@ypenses, MSPA
makes Medicare thsecondary” payer and the private plan tperhary’ payer

With respect to individualn ESRD specifically MSPAIs the seconay payer to
privately-funded group health plans for a “coordination period’period of up to 30
consecutive months that begins the month in which the individual became eligibledicaiMe
based on ESRIDuring this time, the ingidual can choose to have the privately-faddroup
health plan remain the primary payer or switch to Medicare as the primaay M&PA forbids
the privatdy-funded group plan from “taking into account” an individed&SRD ¢hgnosis or
“differentiating in the benatfs offered to that individuaduring this 30month coordination
period.

Plaintiff DaVita Inc. (“Plaintiff”) is a medical facility that provides kidnegre, including
dialysis treatment, fondividuals with kidney disease, including at least one individurat{ent
1”) whois a beneficiary of a privateliunded group health insurance plathg Plari) offered
by Virginia Mason Memorial Hospital f/lk/a Yakima Valley Memorial Hosp{tahe Hospital”)
to its employees. Plaintiff instituted this lawsuit in May 2019, alletiag)the Plan provides
reduced benefits to Medicaetigible ESRD patients and reimburses at a lower rate services
provided tosuch patiets in violation of MSPA. Plaintiff further alleges that as a result of the
violations, the Plan underpaid Plaintiff for its serviceRPatient 1 by at least $1.7 million.
Plaintiff brings this action against thealRland the Hospital (collectivelpefendant) for

double damages pursuantM&PA's “private cause of actidrat8 1395y(b)(3)(A)
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Currertly before the Court is Defendants’ motion to dismiss Plaintiff's complaint for
failure to state a claim on which relief can be granted pursuant to Federal RN of
Procedure 12(b)(6). Dkt. No. 18. Plaintiff opposes the motion. Dkt. No. 22. Havilegvezl/the
motion, the opposition thereto, the record of the case, and the relevant legal authi@es)rt
will grantthe motion. The reasoning for the Court’s decision follows.

. BACKGROUND
The Plan at issue in this lawsuit is an employee welfare benefit plan governed by

ERISA. Its purpose is to provide health and medical benefits to the Hospitgbloyees.

According to the complaint, the Plan operates like most phrv&taeded group health insurance

plans in that it offerglifferent levels of coverage based on whether services are rendened b
or out-ofnetworkproviders. Dkt. No. 1 at T 24. The Plan reimburses providers far Hergices
based on contractually agreed upea schedulesd. at 1 26.

However, Plaintiff #eges that the Plan placssrvices provided to ESRD Medicare-
eligible individuals in “an entirglseparate” category with a significantly “lower[] payment
regime.”ld. at § 27. According to Plaintiff, instead of paying for ESRD Medietiggble
services according to the contractually agreed dpeschedules, the Plgpay[s] claims for
ESRD services at 125% of the then current Medicare allowable for ESRD sérndc&daintiff
claims that this rate is significantly “lower than the amount the Plan pays fdlyekacsame
services before a patient becomes Medicare eligible because of B8R®.Y 28. Therefore,
Plaintiff argues, the Plan violates balie MSPA'’s prohibition against “taking into account” ar
ESRD patient’s Medicare eligibility and its admonishment that a private insurer “n

differentiate” in the benefits it provides to individuals in ESRD.
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As stated above |&ntiff claims that it provides dialysis secesto Patient 1, aESRD
Medicareeligible individual covered by the PlaAccording to Plaintiff, it treated Patient 1 for
ESRD for three months before Patient 1 became Medicare eligible due to thedizgRasis.
Plaintiff alleges that ding those three months, the Plan reimbursed Plaintiff for its services
according to the prarranged fee schedule. However, at the end of the three moathsntce
Patient 1 became eligible for Medicare due to the ESRD), Plaintiff allegabe¢h@larbegan
reimbursing it at the reduced Medicdrased rate. Plaintiff claims that the Plan continued to
reimburse it at this reduced rate for the next 20 months until Patient 1 “switoheths Plan to
Medicare for primary coverage” of his treatmddt.a § 36. As a result, Plaintiff alleges, it was
underpaid for its services to Patient 1 by “at least $1.7 millioh’at 7 35.

1.  STANDARD OF REVIEW

In considering &ederal Rulef Civil Procedure 12(b)(6) motion to dismiss, the Court
must determine whether the plaintiff has alleged sufficient facts to state a clagthdbwhich
is “plausible on its face Ashcroft v. Iqbgl129 S.Ct. 1937, 1951 (2009) (quotidgll Atlantic
Corp. v. Twombly550 U.S. 544, 57(2007)). A claim is facially plausiblé the plaintiff has
pled “factual content that allows the court to draw the reasonable inferatdkeliefendant is
liable for the misconduct allegedd. (citing Twombly 550 U.S. 556). In making this
assessment, the court accepts all facts alleged in the complaint as true, esdlimafterences
in the light most favorable to the non-moving paBgker v. Riverside County Office of Educ
584 F.3d 821, 824 (9th Cir. 2009)t@nnal citations omitted). Theoart is not, however, bound

to accept the plaintif§ legal conclusiondgbal, 129 S.Ct. at 1949-50. While detailed factual
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allegations are not necessary, the plaintiff must provide more than “labels ahdionse or a
“formulaic recitation of the elements otause of action.Twombly 550 U.S. at 555.
V. DISCUSSION

As dated above, Plaintiff brings this action against Defatglalleging a violatio of
MSPA based on Plaintiff's dialysis services to Patient 1 who is a benefutitrg Plan ands
Medicareeligible based on an ESRD diagnosis. Plaintiff alleges that Defendantsthiatantly
violated their duties to provide unbiased coverage to patients who have [ESRD]” bydtak(i
into account” an ESRD patient’s Medicare eligibility in shaping [the@'B]denefits” and by
“differentiat[ing] in the benefits [the Plan] provides between individuals haviS&®[H and
other individuals covered by [the Plan] on the basis of the existence of [ESRD].” @22t
2. Plaintiff alleges that as a result of Beflants’ MSPA violations, it was dempaid by at least
$1.7 million for the services it provided to Patient 1 and seeks double damages pursuant {
MSPA'’s private cause of action provision.

Defendants move to dismiss the complaint on three grounds. tRéy allege that the
complaint fails to state a claim on which relief can be granted because the codu#ainbt
allege that the Plan failed to pay Plaintiff witbe Planwas the primary payer or that Medicarg
ever paid anything during the 20 ntbs that Plan was the primary pay®econd, Defendants
allege that the Plan specifically provides that a provider of ESRD servigesomiaact with the
Plan for a higher reimbursement rate, but Plaintiff failed to pursue thlat@eaadministrative

remedy. Lastly, Defendants arginat Plaintiff’'s claim is in essence a claim for benefits unde
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ERISA based on assignment from Patient 1 and Plaintiff has failed to exhausintkse P
administrative remedies under ERISA.

A. Whether Plaintiff Has Stated a Claim under M SPA

Defendants argudhkat Plaintiff has failed to state a claim on whiclefecan be granted
because MSPA'’s private cause of action is available only when Medicare hasarhyppajd a
claim for which it is not the primary inser. Here, Defendants argue, Plaintiff does not allege
that Medicare improperly paid for Patient 1's services during the 20 monthiketlan was the
primary insurerrather, Faintiff argues that the Platid not payPlaintiff enough for itservices.
Indeed, Defendants argue, the complaint does not allege that Medicare made aryspaym
during the 20 months that the Plan was the primary payer. According to Defendantsdf Blai
failure to allege that Medicare made any primary payments while it was the secpagaris
fatal to Plaintiffs MSPA claimunder § 1395y(b)(3).

Plaintiff counterghe plain language of 8 1395y(b)@)es not require that Medicare
make a primary payment as a secondary payer in order to maintain a privatef eatise o
under MSPA. Instead, Plaintiff argues, this Court shouldlcole that MSPA permits a sahy
time a private plafifails to meet its payment obligations under [| MSPBkt. No. 22 at 11.
Alternatively, Plaintiff argues thafledicare was forced to improperly bear the primary cost g
Patient 1's treatment because Patient 1 dropped the Plan in favor of Medicaenwiibnths
remaining in the coordination period, making Medicare the primary payer 10 morigstean
it should have been (recall that under the MSPA, a patient with private group insurence w
becomes ESRD Medicardigible may opt to remain with thgrivate insurance for up to 30
months after becoming eligible for Medicare). Plaintiff's charge that Diefeis’actions in

“taking into accountand*differentiating the amount of reimbursement the Plan will make W
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respect to services provided to an ESR&dicareeligible individual “is a textbook violation” of
MSPA, whose principle purpose is to “prevent[] health plans from taking steps tatprein
shift ESRD patients’ meditaosts to Medicare.ld. at 7.

TheCourt agrees with Defendants—and every other court that has addressed this |
thatthe private cause of action under MSPA only applies when a primaryrihsisréailedo
make a pgment and thus, Medicare, as the secondary payer, must step in and make a cor
payment. The relevant provision of MSPA states:

There is established a private cause of action for damages (which shall be in an

amount double the amount otherwise provided) in the case of a primary plan which

fails to provide for primary payment (or appropriate reimbursement) in acoarda

with paragraphs (1)ral (2)(A).

42 U.S.C. § 1395y(b)(3)(A). Paragraph €t¢ates the rules regardipgvately-funded group
health plans, including the prohibition against such plans “taking into account” an indisidu:
ESRDbased Medicareligibility and ‘differentiating benefitsoffered to such individuals.

8 1395y(b)(1)(C)(i(ii). Paragraph (2)(A) prohibits Medicare from making a payment where
“payment has been made or can reasonably be expected to be made” by a primarcepn
that Medicare is authorized to makeamditional pgment where a primary plan fails to pay a
benefit. § 1395y(b)(2)(AlB).

Cours interpreting MSPA's private cause of actiemcludingthe Ninth Circut—have
concluded that it is intended to allow private parties to “vindicate wrongs occdswinel a
primary payer fails to make a payment and Medicare has to step in and make ar@inditio
payment Parra v. PacifiCare of Arizona, Inc715 F.3d 1146, 1154-55 (9th Cir. 2019e alsp
Woods v. Empire Health Choice, In674 F.3d 92, 101 (2d Cir. 2009)r{der the MSPA’s

private enforcement mechanism, “individuals whose medical bills are impyajsaried by

insurers and instead paid by Medicare,” can seelbl@ damages on the governmsiehalf,
7
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“and the government is subrogated to the right of the private citizen for the recogehof
funds”); Bio-Medical Applications of Georgia, Inc., v. City of Daltoredggia 685 F. Supp. 2d
1321, 1332 (N.D. Ga. 2009) (“[T]he purpose of the private cause of action is to save the
government money by giving private citizens incentive to recover funds erroneaigslyyp
Medicare... .”).

Given this, “[c]ourts unanimously agree that to sustain a ‘doddnteages’ claim
pursuant to [the MSPA'’s private cause of action provision], ‘Medicare musiletvaly made
payments ... when the primary insurer’ was ‘responsible’ for paying the lseaefdsue.River
City Fraternal Order of Police Lodge 614, Inc. v. Kentucky Retirement SyssémE. Supp. 3d
748, 765 (E.D. Ken. 2019) (emphasis in originade alspHumana Medical Plan, Inc. v.
Western Heritage Insurance CompaB82 F.3d 1229, 1239 (11th Cir. 2016) (“The MSP[A]
private cause of action permits an award of double damages when a primary plangelvide
for primary paymenbr appropriate reimbursement.Mlason v. American Tobacco C846
F.3d 36, 38 (2d Cir. 2003) (the private right of action under MSPA allows plaintiffs to procg
against a primary plan when that plan has “wrongly denied gagment for health care that hg
been paid for by Medicarg”Glatthorn v. Independence Blue Crp84 Fed. Appx. 420, 422 (3(
Cir. 2002)(affirming dismissal of MSPA claim because plaintiff “did not allege that Meélica
paid any amount toward their medical bills, let alone an amount requiring reimleatdeyrthe
primary insurer]”);Bio-Medical 685 F. Supp. 2dt 1332 (quoting-eggette v. B.V. Hedrick
Gravel & Sand Cg 2006 WL 680906. *11 (W.D.N.C. May 24, 2006) (“MSP[A] ‘double
damages’ claim may be maintained only where Medicare has, in fact, paid tlatragptimary
insurer should have, but refused, to pgyHapeville Dialysis Center, LLC v. City of Atlanta,

Ga.,, 2013 WL 831635, *3 (N.D. Ga. March 5, 2013) (“The Court is persuaded that to susta
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private cause of action under the MSPA, the complaint must allege that paymerdadealsym

Medicare.”);Geer v. Amex Assurance .C2010 WL 2681160, *4 (E.D. Mich. July 6, 2010)

(same);Pachaly v. Benefits Admin. Committee Unilever U.S, B@13 WL 17993, *3 (D. Conn|

Jan. 16, 2013) (same).

Here, there is no allegation that the Plan failed to make a payment to Plaitiidf ther
20 months that it was the primary insurer for Patient 1's services and, as sdatar®lead to
step in and make a payment. Indeed, there is no allegation that Medicare made & glatnen
during those 20 months. Instead, Plaintiff concedes that the Plan paid itstenvites but
complains thathe rate at which the Plan reimburseduring those 20 months was too low.
Simply put, this is a billing dispute between Plaintiff and the Blaha billing dispute does not
give rise to a private causeadtion under MSPANat’l Renal Alliance, LLC v. Blue Cross &
Blue Shield of Ga., Inc598 F. Supp. 2d 1344, 1355 (N.D. Ga. 2009) (“Plaintiff's proposed
theory of damages is thifference between the cost of the service and the rate of payment

the provider. This calculation, however, has no impact on Medicare. The damages providg

set by

od for

in [MSPA's private cause of actipaimply do not fit the situation here. Congress could not have

intended for a service provider to receive double recovery when of the recovery isesijopos
go to Medicare.”)Therefore, Plaintiff cannot maintain its MSPA cldiased on the 20 monthg
that the Planvas the primary insurer for Patient 1's ESRD services.

As stated aba, in the event this Court concludes that payment by Medicare is
prerequisite to state a private cause of action under MSPA—as this Court doadesertben
Plaintiff argues that Medicare has made the requisite payment because Patiértiedswi
Medicare as the primary insurer 10 months before the coordination pxpoed. Stated

differently, Plaintiff claims that the Plan’s discriminatory actions againstiRdtim the form of
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decreased benefits and covered services forced Patient 1 toteviitedicare before the 30
month coordination period expired and, thereby, prematurely shifted the cosot Rati
ESRDrelated services onto the federal fisc.

Plaintiff's argument again runs afoul of the plain language of MSPAVate cause of
action provision. This is becauBtSPA's private cause of action only comes into play when §

primary insurer wrongfullyails to make gayment therebforcing Medicare as the secondary

payerto make aconditional payment in thegrimary payers steadHowever,here, once Patient 1

switched to Medicare, Medicare, not tHar®? became the primary payer. Therefore, any
payments Medicare made towards PatiestEISRD serviceduring that 10-month periogdere
Medicareés respasibility as the primary payemnd there is no basfor recovering such
payments under MSPA'’s private cause of action provision.
V. CONCLUSION
For the foregoing reasornbe Court HEREBY GRANTS Defendahtsotion to dismiss
andDISMISSESPIlaintiff's complaint based on MSP#private cause @fctionas a matter of

law for failure to state a claim on which relief can be grahted.

Barbara Jagobs Rothstein
U.S. District Court Judge

Dated this 16tlday ofJuly 2019.

1 Becaus this Court concludes that Plaintifftlaim must be dismissed as a matter of
law, it is not necessary for the Court to address Defendamisiining arguments.
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