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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICTOF WASHINGTON

AT SEATTLE
MARCUS ANTHONY DELGADO, )
) Case No. 2:18v-00395-BJR
Plaintiff, )
)
) ORDER GRANTINGDEFENDANT’S

V. ) MOTION FOR SUMMARY JUDGMENT
)
)
HONEYWELL INTERNATIONAL, INC., )

d.b.a. HONEYWELL AEROSPACE, a )
Delaware corporation, )

)
Defendant. )

)
l. INTRODUCTION

Plaintiff Marcus Delgado,an African-American male, began his employment w

Doc. 37

ith

Defendant Honeywell International, IncHoneywell”) in 2001 and remained with the compalny

until his resignationn 2019. Delgado brings this action against his former empleging: (1)
racial discrimination and retaliatiomviolation of Title VII of the Civil Rights Act of 196& Title

VII”), 42 U.S.C. 8§ 2000et seq. and the Washington Law Against DiscriminaifotWLAD”),

RCW 49.60.180et seq.; (2) interference with his rights under the Rarkedical Leave Act
(“FMLA”), 29 U.S.C. 82615(a)(1); and (3) negligent infliction of emoliodestress undel
Washington law. See Compl., Dkt. No. 1. Currently beforeChartis Honeywells Motion for
Summary Judgment. See DefMot. Summ. J,; Pl.’s Resp., Dkt. Nos. 27, 34. Having review|
the motion, opposition thereto, the relevant legal authoaitg the record of the case, the Cg

will grant the motion. Th&ourt’s reasoning follows.
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. BACKGROUND

A. Delgado’s Employmentat Honeywell

Delgado was hired by Honeywah May 2001. Delgado Dep. 20:15-17, Dkt. No. 34|
After a series of promotions from November 2@03ecember 2007he transitioned from hig
original rolein product development and quality assuratacene in the Program Planning ar
Control Department(“PP&C”). Id. at 20:21-21:19In May 2011,he became a Senior PP&
Analyst at Honeywell’s facility in Redmond, Washington. Id. Delgado remainethis role until
his resignation on April 4, 2019. Id.

During the time period relevamb this action, Delgade primary duty wago track,
analyze, and report on the costs associated hitlkywell’s aerospace development prograrn
Def’s Mot. Summ. Jat 4. Delgado was directly supervised Hygneywell’s PP&C manager

Robin Parker served this role from 2014 until her promotido Sr. PP&C managein February

2017. Parker Declf 3.0n March 27, 2017, Minerva Davis replaced ParkePP&C manager

and, therefore, became Delgaddirect supervisor. Davis Ded].4.Priorto her promotion, Davig
was Delgado’s peer from 2007 through 2017, workig a Sr. PP&C Analysin the same
department. Idat 3. Delgado claims that from the moment Davis becameubisrgisor he was
subjectto “a pattern of racial discriminatid, including unfair ridicule and alienation from h
teamatDavis’ direction. Delgado Dep. 97-98.

B. 2017 Mid-Year Performance Review & Performance Improvemea Pl

On July 28, 2017, Delgado receivad unsatisfactory mid-year performance evaluati

including a 6-block ratifgindicating his performance fell beloldoneywell’s standards. Se

1 According to Honeywell’s performance scale,a6-block rating indicates that Delgad@xpected behaviors fell below
Honeywell’s expectations, while his performance and “targets for most goals with respect to quality qnantity’
were at Honeywell standards. See Delgado 201 7Ydat-Review.
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Delgado 2017 Mid-Year Review, Dkt. No. 30-1. The 2017 mid-yealuatran listed Delgads

performance unsatisfactory in, among other arga®yviding key deliverable® his tearfi and

more specificallyin “providing timely actuals [and] reviewing [Program PerforoeaReports] .
. . with his program team with understandable variarpnations.” Id. at2. Delgado was als
found to submit travel requests thafar exceed those [sic] of his peers, who also support [t
clients]virtually.” Id.

Delgado was also placed on a 60-day Performance Improvert@m{(‘“PIP”’). Among
other things, the PIP required Delgado to:‘{iksent the completed PPRe the program tean
on a monthlybasis™; (2) “be at [his] desk working by the agreed upon chwers”; (3) “complete[]
the necessary trainirig beatthe Bronze for schedule and Silverdost”; and (4) receivéwritten
pre-approval from [his] Program Manager authorizing tragelrst [a] particulaprogram.” See
Delgado PIRat 3-5, Dkt. No. 30-2. The PIP further made clear that Delgafdilure to meet the
expectations set fortim the PIP by September 29, 2017 woutesult in further disciplineup to
and including the termination of [hisinployment.” Id. at5.

C. Delgado’s Internal Complaint Against Davis

On August 2, 2017, less than a week after receiving noticesafdgative evaluation arj
PIP placement, Delgado filedn internal complaint with Honeywél Human Resource
Department against Davis for racial discrimination. BessnConduct Incident Report at 1, D
No. 32-1; Delgado Dep. 110:11-113:10. Delgado complained that Davis demiegbportunities
that were grantedb other employees, sud@sthe abilityto travel for work, receive training, an
work from home. Id. at 4-5.He also alleged Davis had discriminated against him bygihim a
negative performance review and refusiogonductit in person. Id.

Honeywell conducted a formal internal investigation andrdéted there waso evidence
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to support Delgado’s concerns. Id. at 9. Specifically, Honeywell could not idgnany
discriminatory treatment by Davis; nor coutddentify any signshe was treated less favorab
than his colleagues. 1@n October 3, 2017Honeywell’s SeniorHR Managers Joe Cawood a
Heather Bore met with Delgado share the conclusions of the investigation. Delgado Dep. 11
13.

D. Delgado’s Medical Leave & Voluntary Resignation

Around late September of 2017, Delgado first applied for short-desability benefits and
medical leave through CignHoneywell’s third-party benefits administrator. lat148:4-19. Both
of Delgado’s requests were approved; his initial FMLA leave of absenceetfedive October 4
through October 31, 2017. S€é&na’s Notice of Delgado’s Medical Leave at 2, Dkt. No. 32-2.
Delgado cites‘the stresses witlwork” and the“hostile environment” asreasons for requestin
these benefits. Delgado Dep. 142:12&8gado’s last day of workat Honeywell was October 3
2017. Id.at 135:16-136:1; 141:11-18. Unknowto Honeywell at the time, Delgado suffered
cardiac arrest while playingn a basketball tournament on October 7, 2017atdl50:19-23,
152:12-14; Davis Decl. J 22.Delgado citesHoneywell’s “hostile and discriminatory work
environment” asthe causePl.’s Resp. at 4.

Dueto his ongoing health conditions, Delgado requested seveeabgois of his leave @
absence; all of which were approved. Delgado Dep. 156:9-25-157elfifst received twelve
weeks of FMLA leave from October 4, 2017 through December 25, 3@ECigna’s April 4,
2019 Letterto Delgadoat 2, Dkt. No. 32-4. After Delgado exhausted his initial weelveeks of
FMLA leave, he receivedan additional fifteen months of leave from Honeywell. Id.; sés® 3
Delgado Dep. 156:16-24. Delgado received a total of 18 months of mexhivalld.

Honeywell’s Medical Leave of Absence Policy states that the compatymaintain an
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employee’s active job status for 18 months or a reasonable time thereafter. Bore DeclA§ s
leave of absence approached 18 months, Cigna informed Delgaldmegfvell’s policy and his
optionsin a letter dated April 4, 2019; specifically, Delgado was mit%@o weeksto contact
Honeywell regarding his retuto work. Id. Instead, Delgado notified Honeywell of his irdinage
resignation on April 14, 2019. Delgado Dep. 184:6-15; Bore Decl.  10.

E. Procedural History

On or about November 16, 2017, Delgado filed a charge of discrimmnbtised on rac

and retaliation with EEOC, Compl. 1 3.BeEEEOC then issued him a rigiat sue letter, id. 7 2.4.

He filed the instant lawsuit on March 18, 201@;brings six claims against Honeywdld.
193.9-4.17. Delgado brings federal and state law claims foalrdiscrimination and retaliatio
alleging Honeywell: (1) intentionally discriminated agaihim based on his race by giving hin
negative performance evaluation and consequently plaamghia PIPaswell astreating him
differently than his colleagues by denying his requisstéravel, training, and telework; and (
retaliated against him for filingninternal complaint by preventing him from interviewing &r

open position within the company and constructively dischgrgim. Id. 11 4.1-4.4; 4.10-4.1

Delgado also filed a claim under 29 U.S.C. §82615(a)(1), alielgoneywell interfered with hig
rights under the FMLA by negligently terminating pissition afteranextended leave of absence

based on misinformation from Cigna. Id. 11 4.6-4.9. Lastly, Delgaiigs a state law claim for

negligent infliction of emotional distress under Washindiw. Id. 1 4.16-4.17.

Honeywell moves for summary judgment eachof Delgadds claims. Seéef.’s Mot.
Summ. J. With respett Delgadds discrimination and retaliation claims, Honeywell agytiee
undisputed material facts establish that Delgadmanagers had several legitima

nondiscriminatory reasons for giving him a negative perfoceaevaluation and consequen
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placing him on a PIP. Icat4. Honeywell also argues the undisputed material fatébksh that
Delgado received a negative performance review bdferdled an internal complaint for
discrimination; and was not treated differently thanchibeagues. Id. at 1-2. Honeywell conten
it did not interfere with or deny his rights under the PvVihecause his requests for continug
leave were approved. Id. at 15-16. Honeywell also mémesummary judgment on Delgado’s
state claim for negligent infliction of emotional distresgung the clainis not factually or legally]
supported. Id. at 16-17.
1. LEGAL STANDARD
A. Summary Judgment

Rule 56 provides that a district cotishall grant summary judgmerit the movant show
that thereis no genuine disputasto any material fact and the movaatentitledto judgmentasa
matter oflaw.” Fed.R. Civ. P.56(a); Fed. Home Loan Mortg. Conp.SFR Investments Pool ]
LLC, 893 F.3d 1136, 1144 (9th Cir. 2018), cert. denied,9.30t. 1618 (2019). Disputes 04
facts becomématerial” only where they‘might affect the outcome of the suit under govern

law.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986% such,“materiality is based

on the substantive lawat issue” Id. A “genuine dispute of materiafact,” occurs where the

“evidence is such that a reasonable [factfinder] could return a vefolidhe nonmovingparty.”

Id. The moving party bears thaitial responsibility of informing the district court of the baisis
its motion,” including “identifying those portions of the pleadings . . . whithbelieves
demonstrate the absence of a genuine issue of mdtetidalCelotex Corpy. Catrett, 477 U.S
317, 323 (1986) (internal citations omittett).meeting this burden, the nonmoving party nyct
beyond the pleadings and shoivy [his] own affidavits, or by the depositions, answrs

interrogatories, or admissions dile” that a genuine issue of material fact exists. Hopkin

us
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Andaya, 958 F.2d 881, 885 (9th Cir. 1992) (citing Celotex Corp., 477 dt.824). Further,
“[w]here the moving party will have the burden of proof @amissueat trial, the movant mus
affirmatively demonstrate thato reasonable trier of fact could find other than for thevimg

party.” Soremekurv. Thrifty Payless, Inc., 509 F.3d 978, 984 (9th Cir. 2007). Where the mg
party has met its initial burden, the nonmovant must respprghowing therés a genuine issug
for trial. Anderson, 477 U.Sat 250.“If the nonmoving party fail® establish the existence of
genuine issue of material facthe moving partyis entitled to judgment asa matter oflaw.””

Perfect Cov. Adaptics Ltd., 374~. Supp. 3d 1039, 1041 (W.D. Wash. 2019) (quoting Cel
Corp., 477 U.Sat 323-24).In conducting its evaluation of the merits of a motion for reamy
judgment, “the court does not make credibility determinations or weighlioting evidence.”

Soremekun, 509 F.3dt 984. Instead, the Court muStiew ‘the evidencein the light most
favorableto the nonmovingparty.”” Universal Cable Prodd]C v. Atl. Specialty Ins. Co., 924
F.3d 1143 (9th Cir. 2019) (quoting Pension Tr. Fund for Operd#ggs v. Fed. InsCo., 307
F.3d 944, 949 (9th Cir. 2002)).

V. DISCUSSION

A. Racial Discrimination Claims

The Court first addresses Delgadalaims for racial discrimination under Title VII and

the WLAD. Compl.q1 4.1-4.5. Title VII makesit unlawful for an employerto “discriminate
against any individual with respetd his compensation, terms, conditions, or privilegeg
employment, because of sualdividual’s race, color, religion, sex, or nationatfigin.” 42 U.S.C.
§ 2000e2(a)(1). Similarly, the WLADIs “patterned after Title VII, so‘decisions interpreting the
federalactare persuasivaithority’ for its construction.” Tymonyv. Harper, No. C13-1085, 201

WL 3689766,at*2 fn. 4 (W.D. Wash. July 24, 2014) (quoting XiemgPeoples Nat'l Bank @
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Washington, 844 P.2d 389, 392 (Wash. 1993) (en banc)); see alsovOreagific Northwest Bell
Tel. Co., 724 P.2d 1003, 1005 (Wash. 1986) (en banc)) (noting that becaugd AD “lacks
specific criteria for proving a discriminatiariaim,” courts lookto cases interpreting equivale
federal laws). Delgado must provide evidence thigtve[s] riseto an inference of unlawful
discrimination.”” Lyonsv. England, 307 F.3d 1092, 1112 (9th Cir. 2002) (quoting TBxp% of
Cmty. Affairsv. Burdine, 450 U.S. 248, 253 (1981)). Whamdirect evidence of discriminatio
exists, Delgado may prove his case through circumstaetimence, following the three-stg
burden shifting framework establishad McDonnell Douglas Corpv. Green, 411 U.S. 79
(1973). See Surrell. California Water Ser\Co., 518 F.3d 1097, 11686 (9th Cir. 2008) (Title
VII); Hinesv. Todd Pac. Shipyards, 127 Wash. App. 356, 371 (2005) (WLAD)establish &
prima facie case of racial discrimination under this &ark, Delgado must first demonstra
that (1) he is a member of a protected class; (®) performed his job satisfactorily; (3)
experience@nadverse employment action; (8was qualified for his job; and (4§ was treated
less favorably than similarly situated employees outsidepiotected class. See Cornwell
Electra Cent. Credit Union, 439 F.3d 1018, 1028Cir. 2006); Burdine, 450 U.&t 254. Under
the McDonnell framework, establishing a prima facie caeates a rebuttable presumption t
the employer discriminated against the emplayssn unlawful mannerld. Therefore, the burde
of production shiftso the employerto articulate a legitimate, nondiscriminatory reason ffer
adverse actiond.; see also Warrewn City of Carlsbad, 58 F.3d 439, 442 (9th Cir. 1995jhe
employer offers a legitimate explanation for its decisionpilnelen shifts bacto the plaintiff to
show that theemployer’s explanations pretext for the discriminatory or retaliatory behavior. |
Delgado contends that Davis engaged pattern of racial discrimination towards him

giving him a negative performance evaluation and consdygygaicing him on a PIP. Compfl
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4.1-4.4; 4.10-4.11He also alleges Davis treated him differently than likeagues by denyin
his requests for travel, training, and telework. 1d. Hor@iunoves for summary judgment (
these claims contending that the undisputed materitd éstablish that Delgado did not suféar
adverse employment action within the meaning of Titleant the WLAD; and thahe fails to
provide any record evidenteedemonstrate that Honeywallproffered reasons for its actions we
mere pretext for racial discriminatioDef.”s Mot. Summ. J. at 10-13.

Delgado has advanced a prima facie case of these four edekhent African American;
he was promotedit least three times since beginning his caatkloneywell and received aop
performer” award; his negative performance review and PIP placea®ewtkll as his denied
requests for travel and internal training are adversglagment actions; and he alleges
colleagues’ requests were approved. This prima facie dasifficient to shift the burden ol
productionto Honeywell to articulate a legitimate, nondiscriminatory reason fer ddverss
actions.

i. 2017 Mid-Year Evaluationand PIP

Delgado first alleges Davis engagéad pattern of racial discrimination toward him |
giving him an unwarranted low performance rating, usisgpoor performance revieaga pretext
to place him on a PIP, and marring tiscord of exemplaryperformance” by portraying hinin a
negative lighto block his promotional potential within the comparBi.’s Resp. at 2-3.

The Court finds that Honeywell has satisfied its burdetn respectto this claim by
documenting Delgado’s performance issuefn previous evaluations and informal reviey
Honeywell offers the following non-discriminatory reasows fjiving Delgado a negativ
performance review. First, Honeywell argues that Delgagerformance consistently fell belg

Honeywell’s standards. His performance deficienciedailing to consistently provide ke
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deliverables, timely cost reports, and thorough explanatbr®st variables on thePRs — are
almost identicato those for which Delgado was previously coached. WhiledPakd Stefaniq
lvie acknowledged that Delgatoperformance was generally satisfactory ptmi2017, they
noticed “inconsistencies . . . with respecto his completion of key deliverables, suabinternal
reporting requirements and month end procesdungs.” Parker Decl.  6; Ivie Decl. 1 7. F
example, between 2014 and 2017, both declared that Delgado perfusntedies well wheie

was “closely monitored and coached on hpsrformance”; however, wherhe was not, his
performance declined and became inconsistent. Id. HonegvoeluceDelgado’s 2015 and 2016
performance assessments attestiogthese deficiencies. See 2015 Performance Assess
(noting that Delgadd'needs to improve on . . . expense reporting, time repottirgeviewing
reports priorto submitting themto internal or externalcustomers” and citing “customer

dissatisfaction” regarding reportsubmitted with error$’; and attendance and availability issug
see also 2016 Performance Assessment (citing issueBaligthdo’s “attendance and compliancg

to core working hours [and] requesting tio€”; and adherenc® “chain of command”).? While

Delgado received a 2-block rating2016, thecompany’s internal investigation revealed that this

score was givem error; Parker explained that Delgado should have recai%eolock rating, bu
the mistake was never rectified or communicatedim? See Business Conduct Incident Rep

at7, 27. Next, Honeywell demonstrates that these very samesissntinued throughout the fir

2 Delgado also alleges he was faced with “unfair ridicule and was the butt of ongoing racially motivated jokes by []

Davis.” Pl.’s Resp. at 3. However, he concedes théicre’s Marcus?” is the only example of these alleged jokes.

His supervisors declare that they were often concerned with Delgado’s attendance and continued absences from t
office; Honeywell’s investigation and his performance reviews confirm as much. As such, the Court finds thg
Delgado fails to provide any evidence to supparigtiegation with respect to this claim.

8 According to Honeywell’s performance scale, a 2-block rating indicates that Delgado exceeded Honeywell’s
standards for meeting ‘“his targets for most goals with respect to quality gnantity and delivered these results orj
ahead of schedule” and met Honeywell’s standards for “demonstrate[ing] expected behaviors overall.”’; while a 5-
block rating indicates that Delgado performed “at Honeywell standards” with respect to these targets and behaviors.
See2016 Performance Assessment at 3, Dkt. No229-
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half of 2017. Parker, Ivie, and Davis all testify that Ddtgaonsistently failetb provide timely
cost reports and thorough explanations of cost variances for Be dRifAing that time. Honeywe
demonstrates that, based on these conceengas giveranoverall rating of a 6-block indicatin
that his performance fell beloWoneywell’s standards. This decision was rgdvis’ alone.
Honeywell presents testimony that both Parker and Ivikagbclosely with Daviso determine
his performance rating; both remained involwedupervising him even after Davis became
manager.

Another example Delgado proffees evidence ofDavis’ racial discriminationis her

refusalto meet with him facae-faceto deliver his 2017 mid-year review, unlike herperson

his

meetings with his colleagueRl.’s Resp. at3 (citing Delgado Dep. 81-83). Delgado explains that

his original performance review was rescheduled by mamageto July 28, 2017; on the

rescheduled datéhe was out of the office on sick leave and requested tisaevaluation bg
postponedsothat“the review could be conducted persoraswas done for other teamembers.”
Id. Instead,“Davis refused this request and insisted [he] attend jhiéjal meeting despite hi
illness” Id. Davis and her supervisor Parker telephonically deliveisedvaluation, despite h
requesto postpone the meetindd.; Davis Decl. § 10; Parker Decl. § 10.

Honeywell establishes a legitimate, non-discriminatoeaspon forDavis’ refusal to
reschedul@®elgado’s mid-year review whildse was out on sick leave; and her decigmoonduct
it by phone instead. Honeywell citesevidence the findings of its internal investigation, ath
indicates that July 28, 2017the day of Delgade scheduled review was the internal deadlin
for PP&C managemerib finish delivering its mid-year reviews. See Busin€ssmduct Incident
Report at 9. The investigation also revealed that PP&C geament “made the callto have him

callin becausée calledin for other meetings earlier that dajd. at27. Honeywell acknowledge

11
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Delgado’s review should have beédelivered faceto face” and later coached Davis, Parker, g
Ivie on this issue. Id. at 9. Based on this evidence, the Godst that Honeywell has articulatg
legitimate, nondiscriminatory reasons for giving Delgadegative mid-year evaluation and Pl

Because Honeywell has met its burden of produdbastablish a legitimate basis for t
adverse employment actions, the burden shifts tzalDkelgadoto offer evidence thatloneywell’s
explanationis pretextual. Id. Delgadoandemonstrate preteXeither directly by persuading th
court that a discriminatory reason more likely motivateel émployer or indirectly by showin
that the employer’s proffered explanations unworthy ofcredence.” Chuangv. University of
California Davis, Bd. of Trustees, 225 F.3d 1115, 1124 (9th Cir. 2000) igusdrdine, 450 U.S
at256).

Delgado does neitheln anattemptto establish pretexhetestifies that hiSunsatisfactory
review cameasa completeshock™ noting he “could not find any explanation for this substandg

and inconsistent review other thdiscrimination.” Pl.’s Resp.at 2. He pointsto the “satisfactory

\nd

d

P.

11%

wrd

ratings on his previous performancsiew” andDavis’ failure to address his performance issues

atany of their previous one-on-one meetigevidenceo rebutHoneywell’s explanationld. As
stated above, Honeywell submitted the CourtDelgado’s 2015 and 2016 evaluations, whi
reference many of same performance issues Delgadosclzanis“waited to spring . . . on . .
him asa pretexto placehim” on a PIP. Idat 3. Theresno doubt that Delgado was aware of the
issues, many of whiche had been coached on since 2014. Delgado also offers his own 8s{
to refute the deficiencies raised his mid-year review claimingt “contained a number off

subjective measurements and erioislculating subjectivetandards.”; he offers thisasevidence

rSe

imo

of Davis’ discriminatory intent. ldat 3. Delgado’s subjective beliefs are contradicted by the

12
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testimony of 8 three of his managergachof whom attested thadelgado’s performance was
inconsistent and thdte struggledto timely submit his assigned deliverables.
ii. Business Travel & Trainings

Delgado also profferasanexample ofDavis’ discriminatory intents that she denied hir
opportunities that were grantdd other employees, suds his ability to “travel for work—
impacting his abilityto receive training, attend meetings, and properly secwitemers.” Pl.’s
Resp.at4 (citing Delgado Dep. 128-130).

Honeywell provides several legitineatnondiscriminatory reasons for denyiiiglgado’s
requests for travel and associated trainings. Firsteldoell argues that a typical PP&C analy
like Delgado,is only requiredto travel oneto two times per year; the rokman otherwise be
performed remotely. See Business Conduct Incident Rep@;t Davis Decl. | 14. Honeywe

contends Delgado traveled significantly more than hisspestablishing thate traveledat least

eight timesin 2016. See Business Conduct Incident RepatrfiO; Davis Decl. { 15. Delgado

concedesasmuch and acknowleég he timed his business trigg Phoenix, Arizona with family
visits. Id.; Delgado Dep. 79:16-19; 81:3-5. Honeywell also submitieace thaDelgado’s latest
travel request violated company policy becausattemptedto charge his traveto a different
program than the one thae requested. See Business Conduct Incident Reypdr®. Lastly,
Honeywell substantiates Delgado filed excessive traagigsts- a statement memorialized

both his 2017 mid-year review and the interviews conductethglthe investigation into hig
complaints. 1d.; sealso Delgado 2017 Mid-Year Review? (stating “Marcus’ team requests for

him to travel to their location in order to work with him; these retyutar exceed that of his pee

who also support virtually.”). The internal investigation also confirméd frequency of Delgado’s

travel requests noting th&fi]n the past, [he] typically travels to [Phoenix] 8 times per year for

13
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work [and] during these work visits [he] also spends time with his family in [Phoenix]”. See

Business Conduct Incident Report at 4. It also confirmed Diedgado applied for travel mor

frequently than necessary for a typical PP&C analyst thehcompany; traveled more frequently

than his colleagues in the same role in the years pnowtrectly charged his most recent tra
request to a different program than the one he requestddinnecessarily requested travel

client sites. Id. at 10.

Delgado failgo offer specific and substantial evidence tHaheywell’s explanations are

pretextual. Id. First, he contenéioneywell’s explanations- that PP&C analysts need only tray
to client sites twice per year and that this policy tédi unnecessary travel “were applied
subjectively andnconsistently” and“not communicated to him. P1.’s Resp. at 4. Aside from his
subjective briefhe providesno evidenceto support his assertions. See Bergen&alt River
Project Agric. Improvement & Power Dist., 272 F.3d 1136, 1142 (9th2001) (holding that
circumstantial evidence of pretext must‘dpecific andsubstantial” in orderto survive summary
judgment). While Delgado testifies that his colleagwsse granted travel opportunities,
provides no substantiation for this testimoBy.’s Resp. at 11.

The Court therefore finds that Honeywell has cataloguéeingthy record of Delgacio
professional deficiencies and unnecessary travel requestsorded documents compiled o\
several years; and that Delgado has fatteggroduce contrary evidende demonstrate that
reasonable jury could rationally fifdoneywell’s proffered explanation unworthy of creden
Thus, Honeywelis entitledto summary judgment on Delgadodiscrimination claim.

B. Retaliation
The Court next turngo Delgadds retaliation claims under Title VII and the WLAL

Compl. 11 4.1-4.5. Honeywell moves for summary judgment contending thatutiksputed
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material facts showe did not sufferanadverse employment action; amolreasonable jury coulg
find that Honeywells proffered reasons for its actions were based on retadidtl. The
McDonnell burden shifting analysis appliesDelgadds retaliation claims. Therefore, Delgad
must first establish a prima facie case of retaliatiprshowing (1)he engagedin a protected
activity; (2) he sufferedan adverse employment action; and (3) there was a causadatmm
between thewo.” Surrell, 518 F.3cht 1108 (citing Bergene, 272 F.2d 1140-41) (Title VII);
Franconv. Costco Wholesale Corp., 991 P.2d 1182, 1191 (2000) (WLAD).

The parties do not dispute that Delgado engagedprotected activity by filingninternal
complaint of discrimination on August 2, 2017. However, Honeywledputes that Delgad

establishes thadte sufferedanadverse employment action after filing this grievarae.’s Mot.

==

1o

O

Summ. J. at 13-1%n adverse employment actigsone that a reasonable employee would find

materially advers&whichin this context means well might have dissuaded a reasonable workg
from making or supporting a chargedifcrimination.”” Burlington Northern & SantéeRy. Co.
v. White, 548 U.S. 53, 57 (2006)At the summary judgment stage, the Court need only deten
whether Plaintiff has presented substantial evidencéhéjuryto find that Defendant’s action
would have dissuaded a reasonable worker from making or sugpartcharge of unlawfu
conduct by Defendarit Edmanv. Kindred Nursing Centers West, L.L.C., No. €4-01280, 2016
WL 6836884at*7 (W.D. Wash. Nov. 21, 2016) (citing Burlington, 548 Ua$57).

Delgado claimshe was subjecto the following adverse actions by Davis after filing
complaint against her: 1) she denied his requests forl adetelework; 2) she failed register
him for the requisite training courde complete his PIP; and 3) she blocked his abtbtype
considered for a promotional opportunity September 201P1.’s Resp. 11-13. This Court hag

already determined, supra, that Delgado failsffer evidence thalloneywell’s explanation for
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his denied travel requests was pretextual. Spetoflis retaliation claim, Delgado also faiis
demonstrate that any of his travel requests were deffiedd August 2, 2017, the date of h
protected activityTo the contrary, Delgadae testifies that his requests were denied between A
and July of 2017in other words, beforlee filed the internal complaint. Thus, these denials cd
not have been dorna retaliation for his protected activity. Delgado Dep. 77:14-24.

Another instance that Delgado submds an example ofDavis’ retaliatory behaviof
towards himis that she hindered his abilityo complete the steps his PIP [by] refus[ing]jto
allow him to register [for the necessary training] despite othamtenembers [allegedly] bein
registered without making any requests wd@atver.” Pl.’s Resp.at4 (citing Delgado Dep. 123

130); ®ealso Delgado PIRt4 (listing requiremento “complete[] the necessary trainirig beat

the Bronze for schedule and Silver fost” by September 28, 2017MHe testifies that Davis and

Parker did not automatically enroll hiimthe August sessidito make sure that [heJompleted”
his PIP; wherhe eventually took the initiatived request thahe be registezd for the Septembe
sessionhe claims“it was|] difficult for [him] to getin at that point.” Delgado Dep. 126:10
127:25.He concludes‘from the discrimination aspect, there were other employeesight¢am
who were registered for courses becaitisea management onldirective”, id. at 127:7-12; and
alleges theydid not take the same approdohi’ him, id.at128:9-10.

With respecto this claim, Honeywell proffers evidence that Delgadordiiask Davis of
Parkerto register him for the August session. &tl126:12-129:14. Instead, Honeywell argués
had to remind Delgado through email correspondetac®llow up on the required, incomplet
coursede neededo fulfill for his PIP. Id.at128:11-134:18. Delgado acknowledges receiving
correspondence are does not dispute thak never asked his supervisaosegister him for the

August training, id.at 131:21-132-2. Despite this evidence, Delgado still maintaias He
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expected managemetd automatically enroll hinn the training courses. Aside from his testimg
that Davis and Parkéfenrolled everyone else . . . on the team [without them] hawingsk’,
Delgado failsto proffer anything more than his speculative belteubstantiate his clainie
could not pointo any conversations where this was communicatelim nor couldche establish
that any of his colleagues were on a PIP and similadyking to fulfill these coursesas a
requirement. ldat128:5-10; 130:15-131:&s such, the Court findeo evidenceto substantiate
his claim.

Lastly, asan example ofDavis’ retaliatory behavior, Delgado poirtis anincident from
September 2017 where stidocked andprevented” him from interviewing for a PMOS Portfoli
Manager position, which wa®ne level up” from the Sr. PP&C Analyst roldie claims the

position was reopenesb he could apply. Id. at 136:2-137:9; 140:19-24He testifies thatan

internal managef‘highly recommended” him for this role“based on [his] credentials and . .|.

gualifications” Id. at117:8-12. A month after submitting his grievance, Delgado fedbhyp with

the internal manager arie claims thathe then learnedhe was‘blocked from interviewing” for

the position by Davis. Idat 117:18-19. The parties disagreasto the characterization of the

incident; Honeywell contendg was notan existing position while Delgado classifigsas a
promotional opportunity. Assuming Honeywell refusedconsider Delgado for a promotion
month afterhe fil edhis internal complaint against Davig establishes a prima facie showing
retaliation. See Brooka City of San Mateo, 229 F.3d 917, 928 (9th Cir. 2000) (listingefusal
to consider forpromotion” as an “employment decisioff that can constitute an adverse
employment actidh; see also Ruggles California Polytechnic State Univ., 797 F.2d 782, 1

(9th Cir. 1986) (same).
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In response, Honeywell produces the following evidence of dinedge basis for itg
decision. First, the Portfolio Manager position for which Rdlg applied was cancelled and ne
filled. Bore Decl.  12; Delgado Dep. 137:4-12. Next, Davis méat the hiring manager thg
Delgado was not eligibl® interview for the position because of her good faith bétegfhe was
not eligible foraninternal transfer pending completion of his PIP. Davis| OF[19-20. Delgado
is unableto offer evidence that these articulated reasons are fu@teand therefore cannot me
his respective burden within the retaliation framewtorgreclude summary judgmenth@Court
therefore findsit appropriateto grant Honeywelk motion for summary judgment on Delgaslq
retaliation claint

C. FMLA Claim
The FMLA allows covered employeésp to twelve weeks of leaveachyear for their

own serious illnesses oo care for family members, and guarantees them réinstamt after

exercising their leaveghts.” Bacheldew. An. W. Arlines, Inc., 259 F.3d 1112, 1119 (9th Cj

2001) (citing 29 U.S.C88 2612(a)(1), 2614(a)(1)J.o successfully claim a case of interferer
under the FMLA, Delgado must demonstrate that Honeywwtelifered with, restrained, or denig
his exercise of FMLA rights; and thaé was prejudiced by the violation. 29 U.S.C. § 2615(b)
See Ragsdale Wolverine World Wide, Inc., 535 U.S. 81, 89 (2002); see also McDani€l9.

HealthCo-op., 57F. Supp. 3d 1300, 1316 (W.D. Wash. 20¢4JJoranemployeeto obtain relief

under the FMLA, the asserted violation must resufirejudiceto the employee.”).

4 Delgado also alleges constructive discharge basethe same evidence cited in support of his cldons
discrimination and retaliation. See’PResp. at 12-13. The Court finds that Delgado tailsubstantiate a showin
orto create atriable issue of fact that his wagkionditions were stntolerable and discriminataishat a reasonablg
personin his position would have fdiat he had no choice it resign. See Penn. State Police v. Suders, 542
129, 141 (2004). Although his work environment nmaye been stressful for him, the evidence doesneatt the
standard under federal and state law thatdhditions were so “extraordinary and egregious to overcome the normal
motivation of a competent, diligent, and reasonebigloyee to remain on the job to earn a livelihaod to serve
his[] employer?Poland v. Chertoff, 494 F.3d 1174, 1184 (9th GDO2).
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Delgado cannot survive summary judgment on this claimusecall his requests fa
continuous medical leave were approvield. applied for and was granted a leave of abse
beginning on October 4, 2017 and lasting through December 25, 36&Tigna’s Notice of
Delgado’s Medical Leaveat2. After Delgado exhausted his initial twelve weeks of FMeAve,
Delgado Dep. 156:16-24e receivedan additional fifteen months of leave p&loneywell’s
policy, Cigna’s April 4, 2019 Letter to Delgado at 2. He was not denied any benefits which he
was entitled, receiving a total of over eighteen monthdeafe. Delgado concedes much.
Delgado Dep. 156:16-24; 181:6-10.

Delgado attemptso support his claim of interference citing that Honeyweitbngfully

terminaed his position aftef‘negligently rel[ying] upon [CignaJto manage its FMLA claims . .|.

despite [its] knowledge that this . .. company was kntwmake error§ Pl.’s Resp.at14. Due
to his ongoing health conditions, Delgado appteeeixtend his leave of absence ptmbecember
25, 2017, the day his FMLA leave was &eéxpire. Se€igna’s April 4, 2019 Letter to Delgado
at 2. Despite following Honeywell’s procedures for requestingn extension of his leavd
Honeywell terminated his employment with the company, forajsdndonment, effective Janua
11, 2018.

Honeywell denies interfering withelgado’s FMLA rights noting that his later-rescindé
termination was‘based oran honestmistake” and its delayed receipt of his notice of intémt
extend his leave of absencdt proffers evidencdo establish thait “did not receive timely

notification from Cigna that [Delgado] had appliedextend his leave beyond December

2017’; andit did not hear back from Delgadio responsdo its inquiries into his expected return

date. SeeDef.’s Mot. Summ. J. at 7 (citing Bore Decl. §;Davis Decl. | 24Delgado Dep. 157:19

159:21). It also submits communications dated January 5, 2Bil8yhich Cigna notifies
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Honeywell that Delgadbiad not contacted the company regarding his intergxtend his leave

beyond December 25, 2017. S$&gna’s Email Chain to Honeywell HR at 2-4, Dkt. No. 32-3).

The Court finds that Delgado provides factual evidence-whatsoeverto support his

claim that Honeywell prevented him frofaxercising his rightto returnto work . . . despite his

continued compliance with company policy for extended medkeale” Pl.’s Respat 14. First,
Delgadds claim failsas a matter of law because Honeywell terminated Delgadmployment
for job abandonment, effective January 11, 204&er completion of his FMLA leaveéld. Next,

Honeywell acknowledges terminated his positiofbased onan honestmistake” after receiving
incorrect information from Cigna that Delgado had not appti@xtend his medical leave beyof
December 25, 201 Def.’s Mot. Summ. J. at 16. Delgadds failure to respondto Honeywell’s

inquiries regarding his scheduled return date, January 2, 266&uggestetie hadno interestn

resuming his employment with the company.

Lastly, Delgado sufferedo harm from his brief termination. See Ragsdale, 535 &89
(holding the FMLA “provides no relief unless the employee has been prejudiced by
violation.”). Once Honeywell received the correct information thag®eb had applietd extend
his leave of absence, the company immediately retraistdermination decision on January 3
2018 and fully reinstated his employment bé&xkhe datehe was terminated. Bore Decl.
Delgado Dep. 160:1-23. Delgaddenefits were also reinstated retroactively. lde Grawford
v. JP Morgan ChaséNA, 983F. Supp. 2d 1264, 1271 (W.D. Wash. 2013) (citing Washhwun

Gymboree Retail Stores, Inc., 2004 5360978at*7 (W.D. Wash. Oct. 30, 2012)¥[E]ven if

5 Honeywell attempted to contact Delgado throughreessages and voicemawia Davis and its Human Resourd
Department on December 22,2017 andon January 2, 3, ar@il®. Davis Decl. { 23; Delgado Dep. 154:19-155
Although Honeywell attempted contact him regardirgyexpected return date, January 2, 2018, Deldaéds not
recall receiving those communications or having @ogtact with Honeywell between October 4, 201 72&de mber
25,2017, when he was on FMLA leave, or anytimegéger. Delgado Dep. 154:19-155:24.
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thereis a technical violation under FMLAAnemployee who does not suffer any harm and recq
all leave requesteds not entitledto relief under theFMLA.”). The Court therefore finds thd
Delgado cannot make a claim of FMLA interference bex@masvas not denied any leave; a
was not prejudiced from his brief and later-rescindeditation. Accordingly, Honeywel$
Motion for Summary Judgmerasto Delgadds claim of FMLA interferences granted.
D. Negligent Infliction of Emotional Distress
Washington courts have long recognized that common lavelairhs, suchasnegligent

infliction of emotional distres€‘NIED”), must be dismisseas duplicative when they are bas{

on the same underlying faasa discrimination claim. See WahlmanDataSphere Techs., Ing.

2014WL 794269at*13 (W.D. Wash. Feb. 27, 2014) (citing Francom, 991 Bt2d 92-93) (‘an
employee may recover damages for emotional distneasemployment context but onlf the

factual basis for the claim distinct from the factual basis for the discriminatioaii’); see alsg

Ellorinv. Applied Finishing, Inc., 996. Supp. 2d 1070, 10994 (W.D. Wash. 2014) (dismissing

state law claim for negligent infliction of emotional dissasduplicative of discrimination clain
under WLAD). However, when a plaintiff alleges th@n-discriminatory conduct caused separ
emotional injurieshe or she may maintain a separate claim for negligefittioh of emotional
distress.” Francom, 991 P.2alt 1192.

The Court finds Delgade NIED claimis based on the same factual allegations underly

his WLAD claims for discrimination and retaliation. Qatlo concedeas much. Delgado Dep|

15:15-21 (Davis’ [sic] behavioris allegedto have been racially motivated, but many of the fa

and alleged claims do not relate exclusivielyer discriminatory actionsthey additionally rest

in Honeywell's [sic] inappropriate, hostile, and retaliatory actions takexnstj] Delgado for his
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complaints and use of FMLA benefits® Therefore, Delgade NIED claim and his WLAD
claims are barreds duplicative because they are based on the same, overlafpingl
allegations As such,Honeywell’s motion for summary judgment on Delgado’s state law claim for|
negligent infliction of emotional distress is GRANTED.
V. CONCLUSION
For the foregoing reasons, the Court GRANTS Honeywellotion for Summary,
Judgmentasto:
(1) Plaintiff’s claims for discrimination and retaliation pursuant toTitée VII;
(2) Plaintiff’s claims for discrimination and retaliation pursuant to \Mashington Law
Against Discrimination
(3) Plaintiff’s claims for interference with his rights pursuant to the Family Medical Leg
Act; and

(4) Plaintiff’s state law claims for negligent infliction of emotional désts.

IT ISSO ORDERED.

DATED this 25" day of November, 2020. ﬁ ' WMJ

BARBARA J.ROTHSTEIN
UNITED STATES DISTRICT JUDGE

6 Delgado’s reliance on Wahlman is also misplaced. See Wahlman, 2014 WL 894& *13 (finding plaintiff
presented sufficient evidence to establish “there were some e-mails that, if not sexistin nature, were distogoand
supported their emotional distress claims.”). Here, Delgado provides no distinct, non-discniabbry evidence-
whatsoever to support his position.
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