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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MICHAEL KOLBET, CASE NO. C19-0439JLR
Plaintiff, ORDER GRANTING MOTION
V. FOR EXTENSION OF TIME AND

GRANTING MOTION TO
DISMISS WITH LEAVE TO

SELENE FINANCE LP, et al., AMEND

Defendants.

I. INTRODUCTION

Before the court are: (1) Defendant Selene Finance LP’s (“Selene”) motion t
dismisspro sePlaintiff Michael Kolbet's complaint (MTD (Dkt. # S5seealsoCompl.
(Dkt. # 1)); and (2) Mr. Kolbet’'s motion for an extension of time to respond to Selen

motion to dismiss (MFE (Dkt. # 7)). Mr. Kolbet opposes Selene’s motion to dismisg

Doc. 13

e's

(Resp. (Dkt. # 8)), and Selene filed a reply (Reply (Dkt. # 10)). In Selene’s reply, Selene

opposes Mr. Kolbet's motion for an extension of timBedReply at 1-2.) The court ha

U)

considered the motions, the parties’ submissions concerning the motions, the relev
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portions of the record, and the applicable law. Being fully advised,court GRANTS
Mr. Kolbet’'s motion for an extension of time, GRANTS Selene’s motion to dismiss,
GRANTS Mr. Kolbet leave to file an amended complaint within 15 days of the date
this order.

1. BACKGROUND

This dispute centers on Mr. Kolbet’s unsuccessful attempts to modify his loaf
the real property located at 15325 Cascadian Way, Lynnwood, WA 98087 (“the
Property”) and the related trustee’s sale of the Propefige ¢enerallzompl.)

On or about March 20, 2003, Mr. Kolbet and Teresa Kolbet (“the Kolbets”)
executed @romissory note to Washington Mutual Bank, obligating the Kolbets to re
$218,500.00, plus interest, in $1,292.51 monthly installmefdsy (2, Ex. A (“Note”)
at 182) Selene is the servicer of this promissory note, also known as a morttsaye.
That same day, the Kolbets granteceadioftrust encumbering the Property, and
recorded the deed with the Snohomish County Auditor on March 31, 2868. (
McCormick Decl. (Dkt. # 1)1 1, Ex. 1 (“DOT").) The deed of trust is currently

assigned to Wilmington Savings Fund Society, FSB, d/b/a Christiana Trust, not

! Neither party requests oral argument on the motis@aMTD; MFE; Resp.; Reply),
and the court concludes that oral argument is unnecessary to its disposition of the, sesion
Local Rules W.D. Wash. LCR 7(b)(4).

2 Mr. Kolbet attached exhilsitto his complaint. In citing tihese exhibits, the court cite
the page numbers provided by the CM/ECF electronic filing system.

3 Selene attached the declaration of its counsel, Joseph T. McCormick IIl, ankhte 1
exhibits to its motion to disiss. SeeDkt. # 10 at 12.) In citing Mr. McCormick’s declaration
the court references “McCorok Decl.” Further, in citing téhe attached exhibits, the court

and
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n for

pay

Ur

1°2)

cites the page numbers provided by the CM/ECF electronic filing system.
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Individually but as Trustee for Pretium Mortgage Acquisition Trust. (McCormick D¢
1 2, Ex. 2 (“*Assignment”).) On or about March 16, 2007, the Kolbets granted a
subordinate or junior deed of trust to Washington Mutual Bank, also encumbering t
Property, and recorded the junior deed on April 2, 2007. (McCormick Decl. § 3, Ex
(*JDOT”).) The junior deed is currently assigned to JPMorgan Chase Bank, NA
(“Chase”). (McCormick Decl. T 4, Ex. 4 (“Junior Assignment”).)

Mr. Kolbet asserts that he has twice applied for loan modification since 2016
Selene has denied his applications. (Coffipll3, 15.) Selene first denied Mr. Kolbet
loan modification application on September 24, 2018, citing “excessive obligations
relation to your income.” Id. 1 15, Ex. B (“1st Denial”) at 23.) Mr. Kolbet called Sele
on September 27, 2018ld(1 19.) According to Mr. Kolbet, Selene advised him on t
call that Mr. Kolbet “had only one option; that being liquidation of his home and to
vacate the property by October 25, 2018d.)( Selene further advised thdt. Kolbet
could sign a deed in lieu of foreclosure in exchange for a waiver of any future efic
mortgage balance.ld.) Mr. Kolbet claims that Selene’s advice was “misleading,
deceptive and illogical” because Mr. Kollmetly owesapproximately $300,000.00 on h
first and second mortgages, but the Property is valued at around $600,004.§®0()
In other wordshecauséVir. Kolbet has significant equity in the Property, Mr. Kolbet
would be better off selling than Property than signing a deed in lieu of foreclo&ije.

On October 9, 2018, Mr. Kolbet appealed Selene’s deril§ (L6, Ex. C (“1st

Appeal”) at 27.) In his appeal, Mr. Kolbet stated that he did “not have any credit

cl.
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obligations outside of [his] first mortgage and second mortgages,” that Chase recel
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modified his second mortgage, and that his mother-in-law was willing to gift the Kol
“$10,000.00 to $15,000.00, cash in order to be applied toward our outstanding bala
$42,460.32.” Id.) Selene denied Mr. Kolbet’s appeal, though Mr. Kolbet does not
specify on what date.Id. 1 25.)

Mr. Kolbet claims that heeapplied for mortgage assistance with Selene, thoug
he does not specify on what datéd. ] 26.) Mr. Kolbet’s second application reflected
that he was receiving an additional $1,200.00 in monthly income from a tefdhtO6
or about January 16, 2019, Selene advised Mr. Kolbet that no more documents we
needed by Selene’s underwriting team and that Mr. Kolbet had provided what Sele

“considered a full package.ld; 1 28.) According to Mr. Kolbet, at the same time

bets

nce of

Selene represented that it was considering his second application, Selene started the home

foreclosure process with a sale date set for May 10, 20491 29, Ex. E (“Notice”) at
51-56.) Mr. Kolbet alleges that this process is known as “dual tracking” whereby “b
would simultaneously pursue a foreclosure while telling the borrower that his loan
modification application was still under consideratioséé¢ id 1 11, 29.)Selene
eventually denied Mr. Kolbet’'s second modification application, though Mr. Kolbet ¢
not specify on what dateld( § 27.)
In addition, Mr. Kolbet claims that Selene mishandled a number of his loan

obligations, including: (1) stating “that escrow was short $1,055.58 when transfer f
Selene took place in 2014,” but “fail[ing] to provide accounting records to prove up

shortage”; (2) stating that “escrow was short $2,839.23” when Mr. Kolbet was curre

anks

loes

rom

the

nt on

all payments; (3) increasing Mr. Kolbet's monthly payments from $1,296.27 to $1,4
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“with no explanation of additional escrow charges”; and (4) claiming that “the loan
balance was $177,124.38 at the time of transfer,” but “refus[ing] to provide proper
accounting records to prove up the validity of the deld (1 30-33.)

Based on the foregoing, Mr. Kolbet brought suit against Selene on March 26
2019, asserting fraud, misrepresentation, violation of the Washington Consumer
Protection Act (“CPA”"), and negligende(ld. 11 35-61.) On April 17, 2019, Selene
filed the present motion to dismiss Mr. Kolbet's complaint pursuant to Federal Rule
Civil Procedure 12(b)(6).SeeMTD.) Selene’s motion notesh May 10, 2019. $ee id.
at 1.) Under the local rules, Mr. Kolbet's response was due May 6, 2d%cal Rules
W.D. Wash. LCR 7(d)(3), but Mr. Kolbet failed to respond on that cateDkt.).
Instead, on May 10, 2019, Mr. Kolbet moved for an extension of time to file his resf
(SeeMFE at 12.) Mr. Kolbetthen filed his response on May 13, 2018edResp.) On
May 16, 2019, Selene opposed Mr. Kolbet’'s “untimely” response and filed its reply
Mr. Kolbet's response.SeeReply.)

[11.  ANALYSIS

A. Motion to Dismiss Standard

Rule 12(b)(6) provides for dismissal for “failure to state a claim upon which rg

can be granted.” Fed. R. Civ. P. 12(b)(6). When considering a motion to dismiss U

4 Mr. Kolbet also dkges that Selene violated the National Mortgage Settlement
(“NMS”). (See, e.g.Compl. 120.) The NMS is a settlement involving numerous banks thg
inter alia, “creates and implements uniform loan modification procedurdd.”f{ 511.) Mr.
Kolbet daims that Selene is “subject to the terms of the NMS as a result of purchasioigger
rights from” Chase. Id. 1 7.) The parties agree, however, that the NMS does not provide a

of

onse.
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b|jef

nder

—

private right of action. 3eeMTD at 5; Resp. atG.)
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Rule 12(b)(6), the court construes the complaint in the light most favorable to the
nonmoving party.Livid Holdings Ltd. v. Salomon Smith Barney, Jdd.6 F.3d 940, 946
(9th Cir. 2005). The court must accept all well-pleaded facts as true and draw all
reasonable inferences in favor of the plaintifyler Summit P’ship v. Turner Broad.
Sys., InG.135 F.3d 658, 661 (9th Cir. 1998). The court, however, is not required “tg
accept as true allegations that are merely conclusory, unwarranted deductions of fé
unreasonable inferencesSprewell v. Golden State WarriQi266 F.3d 979, 988 (9th
Cir. 2001).

“To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its faskcfoft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007))see also Telesaurus VPC, LLC v. Pové23 F.3d 998, 1003 (9th Cir.

2010). “A claim has facial plausibility when the plaintiff pleads factual content that

allows the court to draw the reasonable inference that the defendant is liable for the

misconduct alleged.Igbal, 556 U.S. at 67-78. “A pleading that offers ‘labels and
conclusions’ or ‘a formulaic recitation of the elements of a cause of action will not d
. Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further
factual enhancement.’1d. at 678 (quotingfrwombly 550 U.S. at 555, 557). Dismissal
under Rule 12(b)(6) can be based on the lack of a cognizable legal theory or the al
of sufficient facts alleged under a cognizable legal theBalistreri v. Pacifica Police

Dep’t, 901 F.2d 696, 699 (9th Cir. 1990).

ACt, or

174
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Additionally, claims of fraud are subject to the heightened pleading requirem
of Federal Rule of Civil Procedure 9(fpeeFed. R. Civ. P. 9(b). Under Rule 9(kg,
party must state with particularity the circumstances constituting fraud or mistake.”
R. Civ. P. 9(b). “Fraud can be averred by specifically alleging fraud, or by alleging
that necessarily constitute fraud (even if the word ‘fraud’ is not us&m®ss v.
Ciba-Geigy Corp. USA317 F.3d 1097, 1105 (9th Cir. 2003). Rule 9(b) requires that
allegation of fraud be “specific enough to give defendants notice of the particular
misconduct . . . so that they can defend against the charge and not just deny that tk
have done anything wrongld. at 1106 (quotingNeubronner v. Milken6 F.3d 666, 672
(9th Cir. 1993)). In other words, an allegation of fraud “must be accompanied by ‘t}
who, what, when, where, and how’ of the misconduct charged. {citing Cooper v.
Pickett 137 F.3d 616, 627 (9th Cir. 1997)). The plaintiff must identify “what is false
misleading about the statement, and why it is fal$e.{quotingDecker v. GlenFed,
Inc., 42 F.3d 1541, 1548 (9th Cir. 1994)).

B. Documents Attached to the Complaint and Judicial Notice of Publicly Filed
Documents

When determining if a complaint states a claim for relief, the court may consi
facts contained in documents attached to the compliat! Ass’'n for the Advancemern
of Psychoanalysis v. Cal. Bd. of Psychola2g8 F.3d 1043, 1049 (9th Cir. 2000).
Accordingly, the court considers the documents Mr. Kolbet attached to his complaif
including: (1) the promissory note mortgagegseeNote); (2) Selene’s first denial of

Mr. Kolbet's loan modification applicatiorséelst Denial); (3) Mr. Kolbet's appeal of

ENts

Fed.

facts
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—
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Selene’s first deniakgelst Appeal); (4) the $1,200.00 per month rental agreement t
Mr. Kolbet submitted with his second application for loan modificatse@Compl. T 26,
Ex. D (“Rent”); and (5) Selene’s notice of trustee’s sateklotice).

In addition, “[a]lthough, as a general rule, a district court may not consider
materials not originally included in the pleadings in decidiRule 12 notion,” the court
“may take judicial notice of matters of public record and may consider them without
converting a Rule 12 motion into one for summary judgmeldnited States v. 14.02
Acres of Land More or Less in Fresno C847 F.3d 943, 955 (9th Cir. 2008) (internal
guotation marks and citations omitted). Therefore, pursuant to Selene’s regeest (
MTD at 2-3), the court takes judicial notice of the following publicly filed records: (1
the deed of trust, recorded on March 31, 2003, under Snohomish County Auditor
instrument number 2003033124x8¢DOT at 14); (2) the assignment of the deed of
trust to Wilmington Savings Fund Society, FSB, d/b/a Christiana Trust, not Individu
but as Trustee for Pretium Mortgage Acquisition Trust, recorded on January 10, 20
under Snohomish County Auditor instrument number 20180521@2@A¢signment at
32); (3) the junior ded oftrust, recorded on April 2, 2007, under Snohomish County
Auditor instrument number 200704020168€JDOT at 34); (4) the assignment of the
junior deedof trust to Chase, recorded on February 19, 2014, under Snohomish Co
Auditor instrument number 20140219003&4€Junior Assignment at 41); and (5)
Selene’s notice of trustee’s sale, recorded on January 9, 2019, under Snohomish Q

I
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I
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Auditor instrument number 2019010902%8€McCormick Decl. 1 5, Ex. 5 (“Recorded
Notice™)).
C. Motion for an Extension of Time

As explained, on May 10, 2019, Mr. Kolbet moved for an extension of time tg
his motion to dismiss response&Se@MFE at 1-2.) Mr. Kolbet ultimately filed his
response on May 13, 2019, one week after his response wasSéaResp.)

Under Federal Rule of Civil Procedure 6(b)(1)(B), when a party moves for an
extension of time after the relevant deadline &gpired, the moving party must show
that he or she “failed to act because of excusable neglgeeFed. R. Civ. P.
6(b)(1)(B). To show excusable neglect, a party must show “good faith” and a
“reasonable basis” for not complying with a deadli&dber v. Mabon18 F.3d 1449,
1455 (9th Cir. 1994) (citingn re Four Seasons Sec. Laws Litig93 F.2d 1288, 1290
(10th Cir. 1974)).

Mr. Kolbet represents that he “was not aware of the deadline date by which t

response needed to be submitted,” in part because he has “been under heavy pain

medication for ongoing chronic health issues, and somehow failed to check the Log¢

Court Rules to stay ahead of approaching deadlines.” (MFE at 1.) Further, Mr. Ko

requested the extension because it took him “longer than anticipated to prepare an

file

al

bet

adequate response.ifd() In response, Selene explains that the parties conducted their

® Exhibit 5 to tle McCormick declaration is similar to tdecumenthat Mr. Kolbet filed
as Exhibit E to his complaint.CompareNotice,with Recorded Notice.) Exhibit 5, however,
contains the recorded instrument number provided by the Snohomish County Auditor, wh¢

creas

Exhibit E lacks this number.Id()

ORDER-9
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Rule 26(f) conference on May 1, 2019, during which Mr. Kolbet did not discuss or
request an extension of time for his respomgechviolatesLocal Rule 7(j). (Reply at
1); seeLocal Rules W.D. Wash. LCR 7(j) (explaining that, when a party requests rel
from a deadline after the deadline has passed, “the party should contact the advers
meet and confer regarding an extension, and file a stipulation and proposed order
court” or “use the procedure for telephonic motions in LCR 7(i).").

Considering Mr. Kolbet'gro sestatus, the court concludes that he acted in go
faith and with a reasonable basis for not complyuity the motion to dismiss response
deadline.Silber, 18 F.3d at 1455. Mr. Kolbet was under “heavy pain medication” an
did not appreciate the deadlines imposed by the local rules. (MFE at 1.) Further, §
does not allege any prejudice from Mr. Kolbet’s eveeklate filing, and the court does
not find any. Accordingly, the court GRANTS Mr. Kolbet's motion for an extension
time and considers his motion to dismiss response to be timely. Likewise, the cour
considers Selene’s May 16, 2019,lyejo be timely.

In addition, the court advises Mr. Kolla&at hispro sestatus does not relieve hir
from following the same rules that govern other litigat€gg v. Atiyeh 814 F.2d 565,
567 (9th Cir. 1987) (“Pro se litigants must follow the same rules of procedure that g
other litigants.”),overruled on other grounds lyacey v. Maricopa Cty693 F.3d 896,
925 (9th Cir. 2012). Mr. Kolbet can locate materials that ggsisselitigants on the
Western District of Washington’s websit8eeRepresenting Yourself (“Pro Se"\V.
DiST. OFWASH., https://www.wawd.uscourts.gov/representing-yourself-pro-se.
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D. Fraud and Misrepresentation

Selene moves to dismiss Mr. Kolbet's fraud and misrepresentation cléms. (
MTD at 7.) Under Washington law, claims of fraud or intentional misrepresentation
involve nine elements

(1) representation of an existing fact; (2) materiality; (3) falsity; (4) the
speakers knowledge of its falsity; (5) intent of the speaker that it should be
acted upon by the plaintiff; (6) plaintiff's ignorance of its falsity; (7)
plaintiff’ s reliance on the truth of the representation; (8) plaistiffjht to

rely upon it; and (9) damages suffered by the plaintiff.

Adams v. King Cty193 P.3d 891, 902 (Wash. 2008) (quotsidey v. Block925 P.2d

194, 204 (Wash. 1996)\V. Coast, Inc. v. Snohomish C¢8 P.3d 997, 1000 (Wash. Ct.

App. 2002) (identifying “the nine elements of intentional misrepresentation, or fraug
In addition, as explained above, a fraud claim must be pleadéd garticularity.” See
Fed. R. Civ. P. 9(b\Vess$ 317 F.3cht 1106.

Mr. Kolbet alleges three misrepresentations by Selene that underlie his fraug
intentional misrepresentation claims: (1) advising Mr. Kolbet that his only option w{

sign a deed in lieu of foreclosure in exchange for a waiver of any future deficiency

® Mr. Kolbet's complaint recites a claim for “misrepresentation” without spiagjfy
whether it is intentional misrepresentation or negligent misrepresentafieeCdampl. 1 44-50
(“COUNT 2 (Misrepresentation)”).) Ae elements of intentional misrepresentation are differ
from the elements of negligent misrepresentatiSee W. Coast, Inc48 P.3d at 1000-O1Here,
the allegations in Mr. Kolbet’s fraud claim and misrepresentation claim are alransta 6ee
Compl. 11 35-50), and some of Mr. Kolbet’s allegations in his misrepresentatiorapip@ar
consistent with intentional misrepresentation, but not negligent misrepresegagoe.qg.id. |
46 (“These affirmative misrepresentations were made knowingly by Defé))deBelene also
discusses these claims together under the samelement fraud and intentional
misrepresentation standagkeéMTD at 7), and Mr. Kolbet does not dispute this characteriza
(seeResp. at B). The court therefore conséisiMr. Kolbet's “misrepresentation” claim as a

and

nS to

PNt

tion

claim for intentional misrepresentation.
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mortgage balance even though Mr. Kolbet had approximately $300,000.00 of equit
the Property; (2) engaging in dual tracking by telling Mr. Kolbet that he did not neec
provide more documents for his second loan modification application while
simultaneously starting the home foreclosure process; and (3) claiming that Mr. Ko
owed certain sums of money on his loan without providing accounting rec@els. (
Compl. 138, 40(a)-(j), 45, 47(1)-(v).)

Selene argues that Mr. Kolbet has failed to state a claim because he did not
ignorance of the falsity of these representations or detrimentahcebn them. (MTD
at 7.) In factSelere claims, Mr. Kolbet's complaint “asserts knowledge of the purpor
falsity of the statements, which renders amendment of his claims futite)” I
response, Mr. Kolbet points out that he alleged that he “justifiably relied on all of
Defendant’s migpresentations and omissions,” which caused him to “avoid foreclof
alternatives (e.qg., refinancing, deed in lieu of foreclosure, short sale, etc.) given his
belief that Defendant was processing his loan modification.” (Resp. at 7-8 (citing G
19 42, 49) Mr. Kolbet additionally claims that, in the belief that Selene was process
his application, he “made numerous mortgage payments towards a loan,” all while
intended to initiate foreclosure. (Resp. at 8; Compl. 11 43, Bte)cout addresses the
alleged misrepresentatieim turn.

Mr. Kolbetfails to state a fraud or intentional misrepresentation claim based ¢
Selene’s purported advice to sign a deed in lieu of forecltmo@use he iia to

plausibly allege that he relied on this representatistams 193 P.3d at 902). Coast,

y in

| to

bet

plead

ted

sure
false
ompl.
5ing

Selene

d

Inc., 48 P.3d at 1000. First, by its express terms, Mr. Kolbet’s claim that he “avoidg
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foreclosure alternatives . . . given his false belief that Defendant was processing his
modification” (seeCompl. 11 42, 49), only applies to the dual tracking allegation. In
fact, one of the “foreclosure alternatives” Mr. Kolbet claims that he avoided is a “de
lieu of foreclosure.” $ee id. Even in the light most favorable to Mr. Kolbet, it is
unreasonable that, in reliance on Selene’s advice to sign a deed in lieu of foreclosu
Kolbet avoided signing a deed in lieu of foreclosure. This allegation therefore doeg
support that Mr. Kolbet relied on Selene’s advice.

Second, Mr. Kolbet never signed a deed in lieu of foreclos@eead. 1 20-23.)
Rather, Mr. Kolbet explains that he understood Selene’s advice was “illogical” and
“ill-willed” because of his significant home equityld( In fact, after Selene advised
that signing the deed in lieu of foreclosure was Mr. Kolbet's “only one optldnY/(19),
Mr. Kolbet appealed the denial, evidencing that he knew that he had more opiilons.
Thus, Mr. Kolbet has failed to plead that he relied on Selene’s advice.

Mr. Kolbet also fails to state a fraud or intentional misrepresentation claim ba
on Selene’s purported dual tracking. Mr. Kolbet claims that, on or about January 1
2019, Selene “advised that as of January 10, 2019, no more documents were being
requested by Selene’s undeiting team and that Plaintiff had successfully responded
Selene’s requests and they had what's considered a full package as outlined by ma
homes affordable . . . and the NMS.” (Compl. 11 40(e), 47(p).) In reliance on this

representation, Mr. Kolbet claims that he “avoided foreclosure alternativds (42,

49.) However, despite saying that it had a full package, Selene initiated forecldgure.

5 loan

ed in

re, Mr.

not
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to
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~

1940(f), 47(q); Notice; Recorded Notice.)
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There are numerous problems with this allegation, chief among them that Mr,

Kolbet has not explained what was false about Selene’s represent&emdgiams 193
P.3d at 902W. Coast, In¢.48 P.3d at 100Gee also Cafasso, U.S. ex rel. v. Gen.
Dynamics C4 Sys., In®637 F.3d 1047, 1055 (9th Cir. 2011) (“To satisfy Rule 9(b), a
pleadmust identifythe who, what, when, where, and how of the misconduct chargeq

well as what is false or misleading about [the purportedly fraudulent] statement, an

it is false.”(internal quotation marks omitted)According to Mr. Kolbet’s complaint and

the attached documents, on January 9, 2019—after Selene denied Mr. Kolbet’s firs
modification application, his first appeal, and his second loan modification applicati
Selene initiated the foreclosure procesSeeNotice at 51-56.) Then, on January 16,
2019, Selene informed Mr. Kolbet that, “as of January 10, 2019,” he did not need tq
provide additional materials because he had already submitted a full package. (Cd
1940(e), 47(p).) Nothing about these representations are false.

Further, and more fundamentally, Mr. Kolbet has failed to “state with particul
the circumstances constituting fraud” or misrepresentation arising from the alleged
tracking. Fed. R. Civ. P. 9(b). As discussed above, Mr. Kolbet neglected taplead
number of important facts, including the date on which Selene denied his first loan
modification appeal, the date when he reapplied for loan modification, and the date
which Selene denied his second app&se supr&® Il. Likewise, although the notice o}
trustee’s sale was signed and recorded on January 9, 2019, it is not clear on what

Kolbet received the NoticeSee id. (see alsaCompl. § 29 (listing date of foreclosure

, aS

0 why

t loan

DN—

D

mpl.

arity

dual

on

Hate Mr.

sale, but not the date that Mr. Kolbet received notice of the sale); Notice at 55 (sign
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“1/9/19"); Recorded Notice at 42 (recorded “01/09/2019").) The court is thus unabl
consider the timeline of events and, consequently, whether dual tracking occurred.

Third, Mr. Kolbet fails to state a fraud or intentional misrepresentation claim
based on Selene’s representation that Mr. Kolbet owed certain sums of money on |
without providing accounting recordsS€eCompl. 11 38, 40(a)p, 45,47(1)-(v).) Mr.
Kolbet does not allege that he relied in any way on these representations or that he
believed they were true Sée id)

In sum, Mr. Kolbet has failed to plead at least one essential element for each
purported instance of fraud or intentional misrepresentation. The court thus GRAN
Selene’s motion to dismiss Mr. Kolbet’s claims for fraud and misrepresentation.

E. Washington Consumer Protection Act

Selene moves to dismiss Mr. Kolbet's CPA claiBedMTD at 8-10.) To prevall
on aCPA clam, a plaintiff must prove: “(1) an unfair or deceptive act or practice, (2)
occurring in trade or commerce, (3) affecting the public interest, (4) injury to a pers
business or property, and (5) causatioRdnag v. Farmers Ins. Co. of Wask04 P.3d
885, 889 (Wash. 2009) (citirdangman Ridge Stables, Inc. v. Safeco Title Ins. 0@
P.2d 531, 535 (Wash. 1986)).

Selene argues that Mr. Kolbet has failed to plausibly allege an unfair or dece
act causation, or damages. (MTD at 8-10.) Selene points out that Mr. Kolbet neve
alleges that the Kolbets continued to make their $1,292.51 monthly loan payment, |

Selene induced the Kolbets to stop making these payments, or that any of the parti

(U
—
o

nis loan
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DN'S

ptive

=

hat

es lack

authority to commence the foreclosuréd. &t 8.) Moreover, Mr. Kolbet does not aIIegp
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that he is capable of curing the full amount of default or paying his required monthl

installments. I@.) In addition, although Mr. Kolbet states that Selene did not provide

him certain accounting documents to support escrow amounts, Mr. Kolbet never al
that he asked Selene for those documents or that Selene has a duty to provide tho
documents absent a requedd. &t 9.)

In response, Mr. Kolbet argues that he alleged two specific unfair or decepti\
in his complaint, namely, Selene’s advice that he sign a deed in lieu of foreclosure
Selene’s dual tracking. (Resp. at &8¢ alsaCompl. 11 51-57.Mr. Kolbet further
argues that he alleged sufficient causation and harm, namely, he continued to mak
“mortgage payments towards a loan” that Selene intended to foreclose on, he has
“incurred court fees to enforce his legal rights,” and he has suffered slander of his
representation through reports to the credit reporting agencies and bureaus. (Resf
see alsacCompl. 1 57.)

There is no precise definition of an “unfair or deceptive act or practieee Klem
v. Wash. Mut. BankR95 P.3d 1179, 1186-87 (Wash. 2013). What is considered an

or deceptive act has “evolve[d] through a gradual process of judicial inclusion and

exclusion.” Id. at 1186 (quotations marks and citations omitted). Washington court$

explain that a CPA claim “may be predicated upon a per se violation of statute, an

~

14

eges

€ acts

and

). at 9;

unfair

D

ACt or

practice that has the capacity to deceive substantial portions of the public, or an unfair or

deceptive act or practice not regulated by statute but in violation of public inteicksit”
1187. “Even accurataformation may be deceptivié there is a representation,

I
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omission or practice that is likely to misledd State v. Kaiser254 P.3d 850, 858\(ash.
Ct. Appl. 2011) (quotindPanag 204 P.3d at 895).

Here, assuming that Selene’s advice to sign a deed in lieu of foreclosure is a
unfair or deceptive act that could form a CPA cldiMr. Kolbet's claim fails because h
does not allege causation between this act and his alleged haramgionfiing to make
mortgage payments, incurring court fees, or having his credit scores impa&ed. (
generallyCompl.)y Deegan v. Windermere Real Estate/Ctr.-Isle,,|1881 P.3d 582, 587
(Wash. Ct. App. 2017) (explaining that a plaintiff asserting a CPA claim must make
“some demonstration of a causal link” between the alleged unfair or deceptive act 4
plaintiff's injury). Therefore, Mr. Kolbet has failed to state a CPA claim in connectig
with Selene’s advice to sign a deed in lieu of foreclosure.

The court also concludes that Mr. Kolbet fails to plausibly allege that Selene’

ind the

n

S

purported dual tracking was an unfair or deceptive act under the CPA. Again, Mr. Kolbet

defines “dual tracking” as a practice “where banks would simultaneously pursue a
foreclosure while telling the borrower that his loan modification application was still
under consideration."SeeCompl. 1 11.) But according to Mr. Kolbet's complaint,

Selene did not engage in dual tracking. Rather, Selene denied Mr. Kolbet'’s first o3

modification application on September 24, 2018, as well as his appeal on an unspg

" The court clarifies that it is not deciding that Selene’s purported advicentthsigleed
in lieu of foreclosure was an unfair or deceptive act under the CPA. The court notes,rhow
that there is support in the caselaw that a compammits arunfair and deceptive act
cognizable under the CPA, by “falsely offering” to help homeowners avoid foueeldSee

AN

cified

gve

State v. Kaiser254 P.3d 850, 853, 859 (Wash. Ct. App. 2011).
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date. Gee idf1 1516, 25.) Thereafter, Mr. Kolbet reapplied for a loan modification
an unspecified date, though it likely occurrezhrthe end of December 2018 because
Mr. Kolbet claims he included “rent deposits for the months of November and Dece
2018” with the second application)ld(Y 26.) Mr. Kolbet alleges that he then reappli
for mortgage assistance with Selene (on an unspecified ditey. 26.) Selene denied
his second application (on an unspecified datie). (27.) Mr. Kolbet does not allege
that he appealed this deniabeg generally iQl. Selene then recorded itstite of

trustee’s sale on January 9, 2019, which specified a foreclosure sale date of May 1

2019. GeeRecorded Notice.) According to Mr. Kolbet, on or about January 16, 201

Selene informed him that it was not requesting any hoame modificationdocuments
becausdét had a “full package.” I¢. 1 28.)

In sum, Selene considered and denied Mr. Kolbet's first loan modification
application,appeal and second loan modification applicatid®elenehen initiated the
foreclosure procesdmmediately &er initiating foreclosureSelene ald Mr. Kolbet to
stop sending application materials. Thus, Selene was never engaged in dual track
becauseat no time was Selene “simultaneously pursu[ing] a foreclosure while telling

borrower that his loan modification application was still under considerati@eé (

Compl. 1 11.) Regardless of the title assigned to Selene’s alleged acts, they do not

constitute an unfair or deceptive act as pleaded: repeatedly denying an applicant &
modification, initiating a foreclosure geess, anthen telling the applicant to stop

sendng loan modification materials not “an act or practice that has the capacity to

(on

mber,
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0,
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L loan

I
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deceive substantial portions of the public, or an unfair or deceptive act or practice r
regulated by statute but in violation of public interesée Klem295 P.3d at 1187.

Even construing the complaint in light most favorable to Mr. Kolbet, Mr. Kolb
has failed to allege a claim under the CPA. The court therefore GRANTS Selene’s
motion to dismiss Mr. Kolbet's CPA claim.

F. Negligence

Finally, Selene moves to dismiss Mr. Kolbet’'s negligence claBeeNITD at
10-11.) The elements of negligence are duty, breach, causation, and daKeiges:.
City of Spokane44 P.3d 845, 848 (Wash. 2002).

Mr. Kolbet assertthat Selen@wes him an unspecified duty because of its role
amortgage loan servicer, its ability to implement foreclosure proceedings, and its
responsibility tomanagehe escrow payments associated with the mortgage. (Comg
159 (“. . . Defendant owed Plaintiff a duty.”).) Mr. Kolbet argues that Selene breac
its duty by “refusing to competently process [his] requests for mortgage assistddce
1 60.) In his motion to dismiss response, Mr. Kolbet clarifies that, although mortga
servicers such as Selene do not owe a common law duty to modify a loan, they do
fiduciary duty to borrowers,” which includes a duty not to “deceive borrowegee (
Resp. at 9.) The court concludes that Mr. Kolbet has failpthtesibly allegeghat Seleng
owed him a fiduciary duty as his mortgage loan servicer.

Neither party provided a case discussing whether a loan servicer like Selene

a fiduciary duty to the borrowerS€eMTD; Resp. Reply.) However, “[tlhe general rul

ot

19%
~—+

as

owes

in Washington is that a lender is not a fiduciary of its borrowfiller v. U.S. Bank of
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Wash, N.A, 865 P.2d 536, 5484 (Wash. Ct. App. 1994). Courts within the Ninth
Circuit have extended this logic to hold that loan servicers also do not owe borrows
fiduciary duty. See Tedder v. Deutsche Bank Nat. Tr, 883 F. Supp. 2d 1020,
1031-32 (D. Haw. 2012) (citing cases, includmijer, 865 P.2d at 543) (holding that
neither the lender nor the loan servicer owed the borrower a fiduciary duty). Here,
court concludes that Selene, as the loan servicer, does not owe a general fiduciary
Mr. Kolbet, as the borrower.

That saida “special relationshipinaydevelop between a loan servicer and a
borrower such that a fiduciary duty will existf. Miller, 865 P.2d at 543 (explaining
that a special relationship must develop between the lender and borrower for a fidu
duty to exist). In additiorf[a] quasi-fiduciary relationship may exist where the [loan
servicer] has superior knowledge and information, the borrower lacks such knowleq
business experience, the borrower relies on the [loan servicer’s] advice, and the [Ig
servicer] knew the borrower was relying on the advidd.

Mr. Kolbet cites no facts or authority that could establish a “special relationsh

between him and SeleneSde generallffompl.; Resp.) Likewise, Mr. Kolbet does not

assert that a “quasi-fiduciary” relationship exists between him and Selene, or the bs
such a relationship(See generally ijl. In total, Mr. Kolbet states in a conclusory fashi
that Selene “does have a fiduciary duty to borrowers.” (Resp. at 9.) But absent a s
or quasi-fiduciary relationship, neither of which has not been allédedolbet is

incorrect. SeeMiller, 865 P.2dat 543-44;Tedder 863 F. Supp. 2d at 1031-32.
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Mr. Kolbet further contends that, even absent a fiduciary duty, Selene has a
to “perform under a mortgage loan agreement in good faith.” (Respses &jso
Compl. at 16 (requesting that the court declare that Selene breached its “covenant
faith and fair dealing”).) Mr. Kolbet argues that Selene breached this duty of good 1
when it advised him to sign the deed in lieu of foreclosure and told him that it had g
package of loan application material. (Resp. at 7.) In other words, Mr. Kolbet argu
that the loan contract imposes a duty on Selempeocess Mr. Kolbet’s loan modificatio
application in good faith. See id).

“There is in every contract an implied duty of good faith and fair dealing.”

duty

of good
aith

full

es

n

Badgett v. Sec. State Bai@d7 P.2d 356, 360 (Wash. 1991) (citations omitted). But this

duty “does not extend to obligate a party to accept a material change in the terms @
contract! Id. (citation omitted). Accordinglythe duty of good faith is not
“free-floating,” but “exists only in relation to the performance of a specific contract
term” Id. Thus, inBadgetf the Washington Supreme Court held that a bank did not
borrowers “a good faith duty to affirmatively cooperate in their efforts to restructure
loan agreement.’ld.

The principle articulated iBadgettapplies here. Neither the complaint nor the
response identifies a contract term that gives rise to a dutglbgestogrant Mr. Kolbet
aloan modification. Thus, Mr. Kolbet has failed to allege that Sedess@ched anguty
of good faith and fair dealing that may exist under the I&ae Massey. BAC Home

Loans Servicing LANo. C12-1314JLR, 2012 WL 5295146, at(&.D. Wash. Oct. 26,

)if its

owe

the

2012) (dismissing a breach of good faith and fair dealing claim where the borrower
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to point to specific contractual terms giving rise to the lender’s duty to cooperate in
loan modification processgchanne v. Nationstar Mortg., LLAp. C16-5753BHS,
2011 WL 5119262, at *4 (W.D. Wash. Oct. 27, 2011) (“Plaintiffs have failed to esta
that [defendant] has breached any provision of the contract between the parties in
foreclosing on the defaulted loan. Therefore, the Court grants [defendant’s] motion
Plaintiffs’ claim for breach of good faith and fair dealing because Plaintiffs have fail
state a cognizable legal theory.Qpssen v. JPMorgan Chase Bahky. C11-05506
RJB, 2011 WL 4939828, at *7 (W.D. Wash. Oct.18, 2011) (dismissing claim for bre|
of duty of good faith and fair dealing because plaintiffs “fail[ed] to identify any contr
provision that [the bank] or [the trustee] failed to perform”).

In sum, Mr. Kolbet has failed to plausitdftege a duty that Selene owes him. T
court therefore GRANTS Selene’s motion to dismiss Mr. Kolbet's negligence claim
G. Leaveto Amend

When a claim is dismissed pursuant to a Rule 12(b)(6) motion, “a district cou
should grant leave to amend even if no request to amend the pleading was made,
determines that the pleading could not possibly be cured by the allegation of other
Cook, Perkiss & Liehe v. N. Cal. Collection Sedd.1 F.2d 242, 247 (9th Cir. 1990).
Further, when a court dismissepra seplaintiff's complaint, the court must give the
plaintiff leave to amend unless it iabisolutely cledrthat amendment could not cure th
defects in the complaint.ucas v. Dep’t of Corr.66 F.3d 245, 248 (9th Cir. 1995).
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Here, Mr. Kolbet requests that he be afforded leave to amend if the court dis
his complaint. (Resp. at 10.) Because it is not “absolutely clear” that amendments
be futile, the court GRANTS Mr. Kolbet leave to ame&telucas 66 F.3d at 248.

The court further advises Mr. Kolbet that additional deficiencies may exist in
complaint that the court did not address in this order. For example, Selene mentiol
passing in both its motion to dismiss and reply that, in connection with the @P# cl
Mr. Kolbet failed to plausibly allege that the unfair or deceptive act or pradteeted
the public interest. SeeMTD at 8; Reply at 6.) The court, however, did not address
cursory argument because Selene did not cite any support and there were sufficier
independent grounds upon which to grant Selene’s motion.

IV. CONCLUSION

For the foregoing reasons, the court GRANTS Mr. Kolbet’s motion for an
extension of time (Dkt. # 7GRANTS Selene’s motioto dismiss (Dkt. # 5), and
GRANTS Mr. Kolbet leave to file an amended complaint within 15 days of the date
this order.

Dated this 21stlay of June, 20109.

O\t £.90X

JAMES L. ROBART
United States District Judge
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