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Sensoria Inc et al
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

REPLY S.P.A, CASE NO.C19-04503CC

Plaintiff, ORDER

V.

SENSORIA, INC, et al.,

Defendang.

This mattercomes before the Court on Defendantsotion to dismis®r, in the
alternativeto transfer(Dkt. No. 22). Having thoroughly considered the parties’ briefing and
relevant record, the CounerebyGRANTS the motion in part and DENIES the motion in part
for the reasons explained herein.

l. BACKGROUND

On July 18, 2014, Plaintiff Reply S.P.A. purchased a majority share of stock in
Deferdant Sensoria, Inc'$ensoria”). (Dkt. No. 1 at 2.) The purchase was made pursuant tq
purchase agreement signed by the parties Rnechase greemend. (Id. at 2-3.) The Purchase

Agreement includes a governing law provisiatjch states

The parties agree that any action brought by either party under or inmeathis
agreementncluding without limitation to interpret or enforce any provision of this
agreement, shall be brought in, and each party agrees to, and dogshbneib to
the jurisdiction andvenue of, any state court located in WilmingtDelaware or
any federal courocated in the district of Delaware.
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(the “Delaware Forum Selection ClausgDkt. No.1 at 3.)

In March2016, Plaintiff executed an infragroup financing contract with Defendant
Davide Vigang who negotiated the contract on behalf of Sensoria (the “March 2016 Contra
(Id. at 3.) Vigano is a board member of Sensolth.dt 5.) Pursuant to that contraetaintiff
agreed to lend Sensoria 230,000 eurt) (n October 2016, Plaintiff executed aneth
infragroup financing contractitth Vigano (the “October 2016 Contract”)ld() Pursuant to the
October 2016 Contrad®laintiff agreel to lend Sensoria another 1,000,000 eutds). The
October 2016 Contragtas late amended to reduce the amotm$1,075,000.1¢.) Both the
March 2016 Catract and the Octob@016 ntract(collectively,the”Loan Agreementy)
containidentical governing law provisionghich state:

8.1 This contract is governed by Italian Law.

8.2 All disputes arising from the execution or interpretation of this Contract shall

be subject to the exclusive jurisdiction of the Law Courts of Turin, leaving

untouched the entitlement for the Lender alone to have resort to whatsoever other
judicial authority which may be appropriate.

(the “Italy Forum Selection Clause{Dkt. No. 22 at 4.)

In July 2017, Sensoria granted an exclusive license of &l authored work and
intellectual propertythe “Asset$) to Defendant Sensoria Holdings LTD (“Sensoria Holdings
(Dkt. No. lat 4-5.) Defendant Maurizio Macagna board member of Sensoria, negotiated th
agreement obehalf of Sensorigld. at 4.) Raintiff alleges that théssets were worth
approximately$20,000,000.1¢.) Sensoria Holdings purchastte exclusive licesing rights to
the Assds for $247,000.1¢.) The transfeof the Assetsalsotriggered Sensoria’kquidation, in
accordance ith its Certification of Incorporation.d.)

Plaintiff bringsthe following claimsbreach of contract agat Sensoriadr its failure to
pay its debts, in violation of tHeoan Agreement§'Count On¢€’); breach of contract against
Sensoria for its failure to allow\ate on the transfer of the Assets, in violation of the Purcha

Agreement‘{Count Two”); unjust enrichment as an alternative to Counts One and Two (“C
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Thre€); fraudulent transfer against Sensoria and Sensoria Holdings, in violation of thentn
Voidable Transaction Act, Wash. Rev. Code § 19.40 (“Count [Fdor@ach of fiduciary duty
against Defendants Macagno and Vigano (“Count Fj\ggdss mismanagemeagainst
Defendants Macagno and Viga(i€ount Six”); and corporate wastgainst Defendants
Macagno and Vigano (“Count Seven’ld.(at ~12.) Defendantsnowe todismiss Plaintiff's
claimson the grounds of subject matter jurisdiction, improper venueicanch nonconveniens
or, in the alternatie, to transfer venue. (Dkt. No. 22.)
. DISCUSSION

A. Subject Matter Jurisdiction

Under Federal Rule of Civil Procedure 12(b)(1), a defendant may move fosskdimi
the Court lacks subject matter jurisdiction over the claims at is®ae.R. Civ. P. 12(b)(1).
“Federal courts arepurts of limited jurisdictionpossessing ‘only that power authorized by
Constitution andtatute.”Gunn v. Minton133 S.Ct. 1059 (2013) (quotikgpkkonen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994)). Thus, the Court may only entertai
this action if there is either diversity or federal quesfimisdiction.See28 U.S.C. 8§ 1331-32.
The Court has jurisdiction over cases premised on diversity jurisdictionvbieirethe parties
are completely diverse aitkde amounin controversy excets $75,000. 28 U.S.C. § 1332.

Plaintiff asserts that the Court has diversity jurisdiction ageslaims against each
Defendant(Dkt. No. 1 at 2.) Plaintiff is a foreign corporation headquartered in Turin, ltdly.
Defendants Macagno and \digo are residents of Washingtolal. Sensoria is incorporated in
Delaware and has its princigalace of bginess in Washingtonld;) SensoriaHoldingsis a
limited liability company, with alpartners residing in Washingtomd.) Therefore Sensoria
Holdings is a resident of Washingt@eeJohnson v. Columbia Props. Anchorage, UB7 F.3d
894, 899 (9th Cir. 2006).herefore, because Plaintiff is diverse from all Defendants, complg
diversity existsSee28 U.S.C. 1332(a)(2xeealso Sinotrans Container Lines Co., Ltd. v. N.
China Cargo Servs380 F. App’x 588, 590 (9th Cir. 2010)h@ total anount in controversy in
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this case exceed¥5,000. $eeDkt. No. 1.)Thereforethe Court has diversity jurisdiction over
Plaintiff's claims Defendarg motion to dismiss for lack of subject matter jurisdiction is
DENIED.

B. Venue

A defendant maynove for dsmissdunder Federal Rule of Civil Procedutr2(b)(3) if
the case is filed in Bederaldistrict where venue is not prop®tenue is proper in a judicial
district in which any defendant resides, if all defendants are residentsstthen which the
district is located. 28 U.S.C. § 1391(b)(1).

Plaintiff assertshat venue is proper in the Western District of Washington beedluse

Defendand are residents aVashington. Defendants Macagno and Vigano are residents of

Washington. (Dkt. No. 1 atPSensoria is incorporated in Delaware and has its principal place o

business in Washingtotherefore|t is a citizen of both Delaware and Washington. 28 U.S.C|

1332(c)(1); (Dkt. No. 1 at 2p5ensoria Holdings is a limited liability company, with all of its
membergesiding in Wakington. (Dkt. No. 1 at 2.) Aerefore Sensoria Holdings is a resident
WashingtonSee Johnsod37 F.3d at 899. The Court finds that all Defendardsesidents of
Washingtonandtherefore venue is proper in the Western District of Washington. Defendan
motion to dismiss for improper venue is DENIED.

C. Forum Non Conveniens

When an alternative forum has jurisdiction to hibarcase, and when trial in the
plaintiff's chosen forum would “establish . . . oppressiveness and vexation to a defendant
of all proportion to plaintiff's convenience,” or when the “chosen forum [is] inappropriate
because of caiderations affecting the couwstown administrative and legal problems,” the
Court may, in the exercise of its sound discretion, dismiss the cdsrionnon conveens
groundsPiper Aircraft Co. v. Reynai54 U.S. 235, 241 (1981) (quotiKgster v. (An).
Lumbermens Mut. Casualty €830 U.S. 518, 524 (1947)). A party moving to dismiss on thg
grounds oforum non conveniemnmaust show: (1) that the balance of private and publerest
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factors favors dismissal; and (2) the existence of an adequate altefoatimeloya v.
Starwood Hotels & Resorts Worldwide, 1883 F.3d 656, 664 (9th Cir. 2009). This showing
must ovecome the great deference given tophantiff's forum seéction.See id.

The private factors the Court considers §t¢access to sources of pro¢) the
availability of witnessesand (3)enforceabilityof a judgmentGulf Oil Corp. v. Gilbert 330
U.S. 501, 508-09 (1947)he public factors the Court considers are: (1) whethetribkwill
involve multiple sets of laws; (Zelecting juries who may havecannection to the case; (3)
local interest in having local disputksard at home; and (4) in diversity casesjing the trial in
aforum that is at home with the state law that must govern the lchse.

When the Court is presented with a valid forum selacclause between the partidse

forum non convenieranalysis is altereditl. Marine Const. Co., Inc. v. U.S. Dist. Court for W,

Dist. of Tex,, 571 U.S. 49, 49-50, 61 (2018)nder the altered analysiset Court will deem the
private factors to weigh entirely in favor dismissal anavill only consider public interest
factors weighing against dismisshl. In order togrant a motion to dismiss underum non
conveniensthe moving party must also showat the transfereeart isan adequate alternative
forum—one in which the case could have been brought.
1. CountOne

The contract at issue in Count One, the Loagréements, contain the Itaforum

Selection Clause, which states

8.1 This contract is governed by Italian Law.

8.2 All disputes arising from the execution or interpretation of this Contract shall
be subject to the exclusive jurisdiction of the L&mwurts of Turin, leaving
untouched the entitlement for the Lender alone to have resort to whatsoever other
judicial authority which may be appropriate.

(Dkt. No. 1 at 12526 Enforcement of a forurselectionclause necessarily entails interpretat
of the clause before it can be enfordgidnettiFarrow, Inc. v. Gucci Am., Inc858 F.2d 509,

513 (9th Cir. 1988)Defendants argue th@ount One should be dismisdeecause thérst part
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of theltaly Forum &ledion Clausemandate thatdispute resolutioms within the“exclusive
jurisdiction of the Law Courts of Turin.'SeeDkt. No. 22.)Plaintiff argues that the secoipert
of the ItalyForum SelectiorClauseindicates that Plaintiff is not bound by thaly Forum
Selection Clausand may bng its claims in any couit finds suitable (Dkt. No. 27 at 8-9.)n
other words, Plaintifargues that the first clauséthe ItalyForum Selection Clause confines
only Sensoria to the Law Courts of Turin. (Dkt. No. 32 at 1-3.)

Plaintiff's interpretaton is inconsistent with the plain meaning of lady Forum
Selection Clausé&see Doe 1 v. AOL LLG52 F.3d 1077, 1081 (9th Cir. 2008)aintiff's
interpretationwould render the first clause of the provision ambiguous at best and superflu
worst The first clause does not state that only Sens®required to bring disputes the Law
Courts of Turinyather the plain language of the first clause says déhadisputes arising from
the exeution or interpretation of the contraaatesubject to the exclusive jurisdiction of the La
Courts of Turin. $eeDkt. No. 1 at 125-26Jhe second clause appetrprovide Plaintiff with
relief in anothespecializedtalian court if it seeks specialized relief not availabléhemLaw

Courts of Turin. $eeDkt. No. 33 at 5.) This is further supported by Section 8.1 of the Loan

Agreements, which mandates that Italiaw govern the interpretation of the contract. (Dkt. Np.

1 at 125.)Thereforethe Court finds that thigaly Forum Selection [Ause mandatebat disputes
arising from the Loan Agreemerdse tobe litigated in the Law Courts of Turin, or another
specializedtalian court.

The Law Courts of Turin are a foreign court, therefore the doctrifegwh non
convenienss applicable talaims subjecto the Italy Forum Selection Clauginochem Intern.
Co. Ltd. v. Malaysia Intern. Shipping Corp49 U.S422, 429 (2007 Because the Court
interpretsthe ItalyForum Selection Clause to mandate contract disputes to be heard in Ital)
Court next deermines whether the forum selection clause is v8e#ManettiFarrow, Inc.,858
F.2d at 513A valid forum selection clause must be given “controlling weight in all butnibet
exceptional casesAtl. Maring 571 U.S. at 49, 60 (quotirtewart Org., Inc. v. Ricoh Catp
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487 U.S. 22, 33 (1988)). Forum selection clauses are presumptively valid and should be h
“absent some compelling and countervailing reasBreimen v. Zapata Off-Shore C407 U.S.
1, 12 (1972). A forum selection clause is iivaf: (1) the inclusion of the clause in the

agreement was the product of fraud or overreaching; (2) the party wishing taateghdiclausg

would effectively be deprived of i}y in court were the clause enforced; or (3) enforcement

would contravene a strong public policy of the forum in which suit is broldyht.

Plaintiff does not allegthat the inclusion of the Italy Forum Selection Clawss the
product of fraud or overreachingdeDkt. No. 27.)Plaintiff, an Italian corporatigrauthoredhe
Loan Agreements(Dkt. No. 1 at 124.)Nor does Plaintiff allege that it will deprived of its day i
court if forced to bring its claims ian Italian ourt. (SeeDkt. No. 27.)And Defendarg have
cited several authorities demonstratihgt Italian ourts routinely exercise jurisdiction over
international contract disputes acahprovidea remed should PFaintiff prevail in itsbreach of
contractclaim. (Dkt. No. 33 at 2-5.)

Plaintiff only argues that enforcing the Itaiprum Selection Clause would contravene
strong Washington public policySéeDkt. No. 27.)Enforcing a choice of venue clause is
invalid under the third prong &@remenf “enforcement would contravene a strong public pol

.. . whether declared byasute or by judicial decisionDoe 1,552 F.3dat 1077 (quoting

Bremen 407 U.S. at 15). Plaintiff contends that Washington courts have declared that forum

selection clauses should be invalidated when they move an essentially local ispute
contract@al forum with no relation to the dispute. (Dkt. No. 27 af)eeiting Exum v. Vantage
Press, Inc 563 P.2d 1314, 1315 (Wash. Ct. App. 19T@mbert v. Kysagr983 F.2d 1110, 1120
(st Cir. 1993))However even assuming Plaintiffeases demonstrate a $¥#ngton public
policy, Plaintiff does not fully state the rule announcefxnmandLambert See Exumb63
P.2d at 1315t ambert 983 F.2d at 1120n Lambert the Court said:[] e thinkExumand,
more importantlyGold Seal Chinchillasfall within the[third Bremer exceptiornbecause . . in
each case, the defendant sought transfer of an ‘essentially local dispuselézted forum
ORDER
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which wasalien to all parties’ 1d. (lastemphasis added). Italy ssmply not an alien forum to
Plaintiff—Plaintiff is headquartered in Turin, Italy. (Dkt. No. 1 at 1.) APldintiff operates
seven offices in Italand mantains significant contacts with Italy the forum thatt selectedo
litigate disputes arising out di¢ Loan Agreementgld. at 123.)Therefore Faintiff has not
shown a strong public policy in favor of invalidating ttedy Forum Selectin ClauseThe
Court finds that thétaly Forum Selection Clause in the Loan Agreemeésitvalid.

In the presence of a valid forum selection clause, the piviaest factorsn theforum
non convenienanalysisveigh entirely in favor of dismissabee Atl. Maring571 U.S. at 49.
Thereforethe Court onlyanalyzes whether public interest factors miliiateavor ofdenying

the motion to dismiss undérum non conveniengl. “Publicdinterest factors will rarely defeat

a [motion to dismiss], the practical result is that forsetection clauses should control except|i

unusual casesld. There are no public interest factors that overcome the presumption of
dismissal in this cas€SeeDkt. No. 27.)On the other hand, several of the public interest fact
weigh in favor of dismissabDismissal ofCount One will prevenany courtfrom having to
preside over litigation involvingt least three sets of law®kt. No. 22 at 10.) Additionally,
dismissingCount Onen favor of litigation inltaly results in thessuebeing tried in a forum
wherethe presiding aurt can apply its own lawld. at 11.)Neither of the remaining two factor
selecting juries who mayave a connection to the case, and local interest in having local dig
heard at home, weigh heavily in favor of Plaintiff. For these reasons, the @agrttat both the
public and the private factors weigh in favor of dismissal.

Finally, the Court rast determinghat the Law Courts ofurin are an adequate
alternative forum foCount One before it can dismiss the claBaeAtl. Maring 571 U.S. at 49.
Both Plaintiff andSensoria consented to the exercise of jurisdiction by an Italian court whe
signedthe Loan Agreemeast which contained the Italy Forum Selection Clause. (Dkt. No. 1
125-26.)Therefore the Court finds that Defendants’ motion to dismiss Count One on the
grounds oforum non conveniens a meritorious ground for dismissal.
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However, because the Court finds that Count Two shouldhhsferred to the District of]
Delaware see infraSection 11.D.1, the Court finds that it is likely more convenient for both
parties if the Court also transfers Count One to th&ibisf Delawae, and then the parties an
that court cametermine whether Count One should be dismissed in favor of litigation in Ita
resolved in the District of Delawar8ee infraSection 11.D.2. Therefore, Defendants’ motion tg
dismiss Count One on the ground$forum non convenieris DENIED without prejudice.

2. Count Two
The contract at issue in Count Two, the Purchase Agreement, contains the ®elaw

Forum Selection Clausahich states

The parties agree that any action brought by either party underedation to this
agreement, including without limitation to interpret or enforce any provision of this

agreement, shall be brought in, and each party agrees to, and does hereby submit o

the jurisdiction and venue of, any state court located in Wilmindd@haware or
any federal court located in the district of Delaware.

(Dkt. No. 1 at 38 Defendants argunat Count Two should be dismissed becaus®#iaware
Forum RlectionClause mandagdhatdispute resolutiotake placen “any state couriocated in
Wilmington, Delaware or any federal court located in the district of Delaivéibit. No. 1 at
38.) Thedoctrine offorum non conveniensas continuing application in federal courts only in
cases where the alternative forum is abr@ad. Dredging Co. v. Miller510 U.S. 443, 449 n.2
(1994). The doctrine is only applicable to dismissal in favor of state icotate instances wher
a state or territorial court serves litigational convenience 8asichem Itil Co. Ltd, 549 U.S.
at 429.

Though theDelawareForum SelectionClausecontemplates litigation in both state and
federal district court, dismissal underum non conveensis appropriate only if the forum
selection clause “confines [the parties] to a specific state.t@atrano v. Harborside
Healthcare Corp 199 F.R.D. 459, 462—63 (D. Conn. 20G&Ee alsd?onomarenko v. Shapiro
287 F. Supp. 3d 816, 836 (N.D. Cal. 2018). In this casd)é¢fmvare ForunselectionClause
explicitly allows for dispute resolution in a federal court in thstixt of Delaware(Dkt. No. 1
ORDER
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at 38.) Additionally Defendané havemade no showing that the state courts of Delalwase
serve the litigational convenienoéboth parties.§eeDkt. No. 27.)Absent thisshowing, the
Court has no basis for fimty that the state cosrbf Delaware serve litigation of this dispute
best.Therefore Defendants’ motion to dismiss Count Two unfi#um non conveniens
DENIED.?
3. Counts Four, Five, Six, and Seven

Plaintiff allegesCounts Four, Five, Six, and®$en againsbensoria Holdings, Macagno
and Vigano. $eeDkt. No. 1.)Because these Defendaatge ot subject to either the Itafyorum
Selection Clause or the Delaware Forum Selection Clansebecause Defendants allege no
other basis for dismissal on the groundfoofim non convenieras to these Counts, Defendan
motion to dismis€ounts Four, Five, Six, and Seven on the groundisrom non conveniens
DENIED.

D. Motion to Transfer

For the conveience of parties and witnessagdin the interest ofustice, a district court
may transfer any civil action to any other district or division where it ntiglie been brought o
to any district or division to which all parties have consented. 28 U.S.C. § 1404ég)arty
moving for transfer must show:)(that the venue sought is one where the actigght have
been brought; and (2) thidie convenience of parties and withesses in theastasfjusticefavor
transfer.Hatch v. Reliance Ins. Co758 F.2d 409, 414 (9th Cir. 1983he action mayave
been brought in another court if the transferee court would haisgiction over the parties and
the claimand venue would ba&ppropriate in the transferee co@ee Hoffman v. Blask363
U.S. 335, 343-44 (1960). In deciding whether the convenience pétties favos transfer, the
Court analyzes the same public and private factoitsda®s in analyzing motion to dismiss

underforum non convenienSee Atl. Maring571 U.S. at 49-5&ee also Gulf Oil Corp330

! Defendants’ motion to dismiss Count Three on the grounfiswh non convenieris
DENIED without prejudice.
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U.S. at 508—-09upraSectionll.C.
1. CountTwo

Defendand ask thatCountTwo be transferred to the federal district court for the District
of Delaware(Dkt. No. 22 at 11.) To support its argumddefendand cite theDelaware Brum
Selection Clausmandating dispute resolution iarffy statecourt located in Wilmington,
Delaware or any federal court located in the district of DelaWéd&t. No. 1 at 38.Personal
jurisdiction is proper in the Btrict of Delaware becauskedistrict courtwould have general
jurisdiction over Defendant Sensorsrce itis incorporated ther&ee Daimler AG v. Bauman
571 U.S. 117, 137 (2014); (Dkt. No. 1 at 8ubject matter jurisdiction is proper in the District
of Delaware because diversity is not destroyed when the claim is transgse28.U.S.C. §
1332. And enue isproper in the Btrict of Delawarédbecause Sensoria resides theég&U.S.C.

§ 1391. Finally, both Plaintiff and Sensoc@nsented tgurisdiction and venue in the District of
Delawarewhen they signed the Purchase Agneat. SeeDkt. No. 1 at 38.) For these reasons
the Court finds that Count Two could have been broumtiite District of Delaware.

As in a motion to dismiss undiarum non conveniens valid forumselection clause
must be given “controlling weight iall but the most exceptional caseAtl. Maring, 571 U.S. at
49, 60.Plaintiff doesnot dispute Defendasitinterpretation of the Delaware Forum Selection
Clause which mandates resolution of any dispute in datesourt located in Wilmington,
Delawareor any federal court located in tbestrict of Delaware(SeeDkt. No. 27.)Plaintiff
argues thatunder the thir@remenexception, the Delaware Forum Selection Clause is invalid
for the same reason it argubatthe ItalyForum Selection Clause is invaliflee supr&ection
II.C.1. For the reasons previousliscussegdthe Court finds that thBelawareForum S&lection
Clause in the Purchase Agreement is vaiele supr&ectionll.C.1. Therefore, the Court finds
thatbecawse the Delaware Forum Selection Clause is valid, the private interest faetgins
entirely in favor of transfeiSee Atl. Maring571 U.S. at 49There areno publc interest factors
thatovercome the presumption tiihe Delaward-orum Selection Clauss valid. On the other
ORDER
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hand, several public interest factors weigh in favor of transfer. Transfénsngause of action
will preventlitigation involving multiple sets of lawsAnd a district court in the District of
Delaware isvell-suited to apply Diaware law in this cas&or these reasons, Defendants
motion to transfer Count Twis GRANTED, and the Court herebBfRANSFERSCount Two to
the United States District Court for the District of Delaware
2. Count One

As mentioned above, the Court finds that, because Count One is subject to dismisq
the grounds oforum non conveniend is more convenient for the parties and in the interest
justice to transfer Count One and then letghgies and thdistrict court in the District of
Delaware determie whether dismissal or resolution of Count One is approp8atesupra
Section II.C.1. Similarly t€ount One, Sensoria is the Defendant against whom Count Two
brought; therefore, the district court in the District of Delaware has Ergoisdiction over
Sensoria, and venue is proper in that dist8ee supré&ection 11.D.1. Therefore, Count One
could have been brought in the District of Delaware.

To determine whether transfer is appropridie,frivate factors the Court considers ar
(1) acces to sources of proof; (2) the availability of witnesses; and (3) enfordgatia
judgment.Gulf Oil Corp, 330 U.S. at 508—09. Count One is a breach of contract cause of 3
where access to sources of proof is npadicularlyrelevant factor(SeeDkt. No. 1 at 7-8.)
Although many of Sensoria’s witnesses may be in Washington (Dkt. No. 27aergll it will
be more convenient for Count One to be transferred to Delaware because Setisiready
be litigating Count Two, which is highly related to Count OS&eDkt. No. 1 at 7-9.)
Therefore, the presence of Sensoria’s withesses in Washington is neggtedday that Count
Two will be litigated in DelawareThis same fact igue for Plaintiff’'s witnesses-Plaintiff will
alreadybe litigating Count Two in Delaware, so having Count One in the sameisondre
convenient than litigating the two causes of action across the country from leacch ot
Additionally, Ddaware is a conveniefdrum for Sensoria because it is its place of
ORDER
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incorporation. $ee idat 2.) Finally, just as this Court woulthe District of Delaware will be

able to impart a judgment that is enforceaBleyond the traditional private interest factors, the

most inportant factor to the Court ig:the Court does not transfer Count Qritals subject to
dismissal on the grounds farum non convenienSee supré&ection 11.C.1. Transferring Count
One so that it can potetily be litigated with Count Twor dismissed by the District of
Delaware, is more convenient for pirties than dismissat this stage

Many of the public interest fears are neutral as to Count OSee Gulf Oil Corp.330
U.S. at 508-09. Although transferring Count Qwik result in the district court in the District o
Delaware ptentially havingo consider botibelaware and &lian law, leaving Count Orfeere
will also result in thasameproblem. And the district court in the District of Delaware could
detemine that dismissal of Count Orgeappropriate once it is transferred there. The second
factor is neutral in this caseneither a Washington fjy nor a Delaware jury wilhave a high
level of connection to this caskhe third factor is neutral as weHalthough some of the condu
may hae takenplace in Washington (Dkt. No. 27 at Bensoria is a Delaware poration, and
litigating Count One with Count Twie more appropriate than litigating the causes of action
different forums The fourth factor is irrelevant in the same way that the third factor is iardle
Again, most important to the Court is that the alternative to transfer is disngssatupra
Section II.C.1Transfer is more convenient for all parties than outright dismégdhls stage
Therefore, the Court finds that the convee of parties and witnesses dhd interest of justicq
favor transfeiof Count OneSee Hatch758 F.2d at 414. Count Oreehereby TRANSFERRED
to the United States District Court for thgistrict of Delaware, and thearties and thdistrict
court in the District of Delawarean determingvhether litigation or dismissal is appropridte.

3. Count Four

In Count FourPlaintiff asserts thabensoria and Sensoria Holdings engaged in a

2 Because Count Three is an alternative to Counts One and Two, Count Three is
TRANSFERRED to the United States District Court for the District of Delaware.
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fraudulent transfer in violation of Wash. Rev. Code § 19.40. (Dkt. No. 1 at 9-10.) In order
grant a motion to transfer, the moving party nfirst show that the claim is one that could ha
been brought in the transferee cotddtch 758 F.2d at 41Defendanthrave made no showing
thatthe District of Delaware has jurisdiction ov@ersoria Holdings. Unlike Sensori8ensoria
Holdings is not “at home” ithe District of Delaware, and thigstrict court would therefore not
have general jurisdiction over Sensoria Holdirgse Daimler AG571 U.S. at 137; (Dkt. No. 1
at 2. And Defendants have made no showing thatDistrict of Delaware would be able to
exercise specific jurisdiction over Sensoria Hofilir-Defendants do not allege that Sensoria
Holdingshas any contacts whatsoeveDialaware. $eeDkt. No. 22.) For these reasons,
Defendants’ motion to transfer Count Four is DENIED.
4. Counts Five, Six, and Seven

In Counts Five, Six, and Sevdplaintiff asserts claims for breach of contract, gross
mismanagement, and corporate waste ag@ieindants Macagno and Vigano. As with Cour
Four, Defendants have made no shoviivag the District of Delaware has jurisdiction over
Defendants Macagno and Vigan8egDkt. No. 22.) Defendants Macagno and Vigano both
reside in Washington. (Dkt. No. 1 at 2.) And Defendants have not alleged that Defendants
Macagno and Vigano have any contacts whatsoever in Delaware. Therefore, Disfendaon
to transfer Counts Five, Six, and Seven is DENIED.

[11.  CONCLUSION

For the foregoing reasorni3efendantsimotion to dismiss giin the alternativeto transfer

(Dkt. No. 22) isGRANTED in part andDENIED in part® Counts OneTwo, and Threare

3 Defendants also ask the Court to award them attorney fees in bringing this,rpatisuant to
thePurchase Agreement and Loan Agreements. (Dkt. No. 22 at 12.) As a preliminany thatt
Court found a provision that awards attorney fees to the “prevailing party” in onlyitbleaBe
Agreement. (Dkt. No. 1 at 41.) Nevertheless, Defendants have not established tehothé e
considered the “prevailing party” under the provision with regard to causes of actianetha
transferred or dismissed on procedural grounds. Therefore, the Court finds thét pegomature)
and DENIES it without prejudice.
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TRANSFERRED to thé&nited States District Court for thistrict of Delaware. This lawsuit i
STAYED pending the resolution of Counts Omjo, and Three or until further motion either
of the partiesThe parties are ORDERED to notify the Court when Counts One, Two, and T
are resolvedThe status conference, currently set for August 6, 2019 (Dkt. No. 25), is

VACATED.
DATED this 30th day of July 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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