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1 THE HONORABLE JOHN C. COUGHENOUR
2
3
4
5
6
7 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON
8 AT SEATTLE
9 || CASSANDRA VALLIANOS et al, CASE NO.C19-04644CC

1 Plaintiffs, ORDER
11 V.
12 ||HOWARD SCHULTZ
13 Defendant.
14
15 This mattercomes before the Court on Defendant’'s motion to dismiss (Dkt. No. 23
16 || Having considered the parties’ briefing and the relevant record, the larallyGRANTSthe
17 || motion for the reasons explained herein.
18 || 1. BACKGROUND
19 In January 2019, Defendant Howard Schuttzmmenced a book tour to promote his
2C || book, “From the Ground Up.” (Dkt. No. 20 at 2.) Defendant said that he “planned to crisscfoss
21 || the count[r]y for the next three months as part of a book tour before desidétger to enter the
22 || presidential race.”ld.) During his book tour, Defendant visitddferent cities and tked about
23 || his book. [d. at 3-10.) The book tour stogadl looked substantially similaan interviewer and
24
23 || Defendant disputes whether he is properly named in this GesDKt. No. 23 at 1.)
26 Defendant asserts that_ 1560 LLC is the_ true defenctbe_m. i) Regardless, the result is the

same, and the Court will not resolve this dispute in this order.
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Defendant discusdeDefendant’s book and politicie talkswere called “From the Ground

Up”; the book was viewable to the audierfican the stageand the bookvas made available for

purchasat the event.gee id. Sone of the book tour events cost money for viewers to atten
(See id.

Forexample, a March 11, 2019, Defendant held a book tour event in Atlanta, Geor
(See idat 9.) This Atlanta event waslled “From the Ground Upit was moderated by Van

Jonesandthe book was viewable to the audience from the stayeat(3-10.) Tickets to the

event vere sold for $28which “reflect[ed]the price of a first edition copy of the book plus tax.

(Id. at 9.)

On March 13, 2019, Defendant sent tub text messages freople whose numbers he
collected in voter recordendwho were regitered as “No Party Affiliation.”ld. at 12.)
Plaintiffs Cassandra Vallianos, Stacey Karney, and Mike Barker weeeghoh peopleld. at
12-15.)Prior to Defendant texting Plaintiffs, Plaintiffs had all registered their celh@h
numbers on the Do N&all ("DNC”) Registry (Id.)

The first ext message Defendant sent saihward Schultz will be speaking in Miami
at 12:30! Watch livehttps://hs.media.ma03Q.]" (1d. at 13.) The second text message said,
“Howard Schultz will be speaking about hisian for America in Miami at 12:30! Watch live:
https://hs.media/mia0O3Q’ (1d. at 14.) If Plaintiffs followed the link, it took them tbe
homepage oDefendant’swebsite(“Defendant’'s homepagejvhichincludedalivestream othe
Miami speechi{*Defendant’'s Miami speech;"video clips of people expressing their thoughts
about thdJnited Statestwo-partypolitical system and a link to order Defendant’s boold. (@at
11; Dkt. No. 24.) Whié the link to order Defendant’s book was at the bottom of the hageepal
appears thathe homepage was not so big that the link to order the book was drowned out
rest of the homepage. (Dkt. No. 24.)

During Defendant’s Miami speech, Defendant is standing at a podium by hinitbetion
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interviewer? Defendant’s book is not viewable the audience from the stage; ratienerican
and Floridian flags are behind Defendé&¢eSpeech Videolhe speechs not referred to as
“From the Ground Up,” as Defendant’s book tour stops were ted.id And not once does
Defendant mention his book in the MiasieechSee idInstead, Defendant talks extensively
about his views on politics and his plans if he ran for presi&est.id At the end of the speech,
Defendant does not take questions from the audiseead, andhe steps dowmnto the
audienceand signs copies of his book. (Dkt. No. 20 at 10.)

Plaintiffs are a putative class who bring two claims against Defendant. (Dkt. N3:H20
first is based on Defendant sendmgwanted text messagesRHaintiffs without their consent
and with the use of an auto-dialer, in violation of the Telephone Consumer Protection Act
(TCPA),47 U.S.C. 827(b)(1)(A)(iii) (the “TCPA AutaeDialer claim”). (Id. at 1718.) The
second cause of action is based on Deferslamding telephone solicitations to Plaintiffespite
their numberseingregistered on the DNC Registin violation of the TCPA, 47 U.S.C.

§ 227(c)(5) and 47 C.F.R. § 64.1200(t)e “TCPA Do Not Call claim”)(ld. at 18-19.)
Defendant now moves toishmissthe TCPA Do Not Call claim(Dkt. No. 23.)
. DISCUSSION

A. Federal Rule of Civil Procedure 12(b)(6) Legal Standard

The Court may dismiss a complaint that ‘fglilto state a claim upon which relief can b
granted.” Fed. R. Civ. P. 12(b)(6). To survivmation to dismiss, a complaint must contain

sufficient factual matter, accepted as true, to state a claim for relief thatsgofdann its face.

D

Ashcroft v. Igbal556 U.S. 662, 677-78 (2009). A claim has facial plausibility when the plaintiff

pleads &ctual content that allows theoGrt to draw the reasonable inference that the defenda
liable for the misconduct allegeldl. at 678.

A plaintiff is obligated to provide grounds for his or her entitlement to reli¢fatimaunt

2 The Courtviewed Defendant’s Miami speech https://www.youtube.com/watch?v=
04TEodeZ08 (hereinafter, cited to as “Speech Video”).
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to more than labels and conclusions or a formulaic recitation of the elements oé afcacison.
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 545 (2007). “[T]he pleading standard Rule 8
announces does not require ‘detailed factual allegations,’ but it demands more than an
unadorned, the-defendant-unlawfulgrmedme accusation.lgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 555).

If the Courtfinds thatthe complant fails tostatea plausible claim for relief, thenit must
dismiss the ation with leaveto anend“unless itis clear. . . tha thecomplaint codd not ke
saved by any anendnent” ThinketInk Info. Res., Inc.v. SunMicrosystemsinc., 368 F.3d 1053,
1061 (9th Cir. 2004

B. Judicial Notice

In his motion, Defendant asserts that the Court should take judicial notice of two
webpages: (1) Defendant’s homepage thatacasssible to Plairits via the link provided in
Defendant'dext messagesind (2) a video dDefendant’s Miami speeckSeeDkt. Nos. 23 at 6
n.4,29 at4n.2.)

Generally, the Court may not consider material outside of the pleadings whesingsse
thesufficiency of a complaint under Federal Rule of Civil Procedure 12(th)¢@)v. City of Los
Angeles 250 F.3d 668, 688 (9th Cir. 2001). There are two exceptions to this rule. First, the

incorporationby-reference doctrine allows the Court to treat cemaaterial as though it is part

of the complaint itselfKhoja v. Orexigen Therapeutics, In899 F.3d 988, 1002 (9th Cir. 2018).

“[A] court may consider evidence on which the complaint necessarily reliestife Chmplaint
refers to the [material]; (2) the [materiéd]central to the plaintiff's claim; and (3) no party
guestions the authenticity tife [materiallattached to the 12(b)(6) motiorDaniels-Hall v.
Nat’'l Educ. Ass'n629 F.3d 992, 998 (9th Cir. 2010). Second, the Court is permittekieto ta
judicial notice of facts that are “not subject to reasonable dispute.” Fed. R. Evid.. 20ig0) is
not subject to reasonable dispute is if it “can be accurately and readily et from sources
whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b).
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Both Defendant’'s homepage and Defendant’s Miami speech are subject to incorpo
by-referene. Plaintiffs’ underlying theory faheir TCPA Do Not Call clainis that Defendant’s
text messages, which invite text recipietsyiew Deendant’s Miami speech and provildeks
to Defendant’'s homepage and Defendant’s Miami speech, were solicitations to @urchas
Defendant’s book.§eeDkt. No. 20.)Plaintiffs asserthatDefendant’s texts werthussent for
the purpose of gettingxtrecipients to buy Defendant’s book and getting recipientsaizh
another one of the stops on Defendant’s book tour (which encourages book purcBesad). (
Therefore, both Defendant’'s homepage and Defendant’s Miami speech are projoedgrated
by referencento Plaintiffs’ complaint and the Court will consider those materials in ruling of
Defendant’s motion.

C. TCPA Do Not Call Claim

“No person or entity shall initiate any telephone solicitation to . . . [a] residential
telephone subscriber who has registered his or her telephone number on the nationehtio-|
registry . ...” 47 U.S.C. § 227(c)(5); 47 C.F.R. § 64.1200(c])({29. TGP A defines “telephone
solicitation” as “the initiation of a telephone call or message for the purposeairaging the
purchase ... of...goods....”47 C.F.R. § 64.(%04). The Courevaluateghe question of
whether a message or phone calhstitutes a telephone solicitatiby looking at the context of

the message arny using‘a measure of common sens8&eChesbro v. Best Buy Stores, L..P.

ration-

not-

705 F.3d 913, 918 (9th Cir. 2012)ext messages constitute a telephone solicitation even if the

text message “servesaual purpose’—that is, includes both advertigiagpmarketingand
merely informationabr transactional communications .” An Phan v. Agoda Co. Pte. Ltd.
351 F. Supp. 3d 1257, 1262 (N.D. Cal. 2018).

Defendant argues that R&ffs’ TCPA Do Not Call claim fails beaese the text
messages were nstlicitatiors. (SeeDkt. No. 23.) In analyzingvhether the text message
consttute solicitatiors, the Court will looko the text messag¢éhemselvesthe webpage the tex
message drectedtext recipients to (Defendant’s homepage), and the speech referenced in
ORDER
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textmessages (Defendant’s Miami speech)

With regard to the text messagbemselvesthey saynothing about purchasing
Defendant’s book.SeeDkt. No. 20 at 13-14Ipstead, the texnessagesncourageecipients to
view Defendant’s speech and provide a linkltoso.(See id. And as discussefdirtherbelow,
the purpose dbefendant’s Miami speech wanot to encourage viewers to purchase Defendq
book. Therefore, the Court finds that the plain language of the text messages did not encg
recipients to purchase Defendant’s book.

With regard to Defendant’s Miamspeech, the closeness in time between Defendant’
Miami speech anthe prior book tour stops does @ottomatically turn Defendant’s Miami
speeb into a book tour stop. In faddefendant’'s Miami speech is substantially different from
his book tour stops. For his book tour stops, the &liksedthe same title as his book, his bool
was prominently viewabl onthe stage by the audience, Defendant spoke at length about hi
book, and his book was available for saedDkt. No. 20 at 3—10.n contrast, at Defendant’s
Miami speech, no books were viewable from the stage by the audieaspeech was notled
the sameas his book, Plaintiffs do not allege that Defendant’s book was available for @yrch
andmost importantly, Defendant did not once mention his bddde (dat 10);see als&peech
Video. Further,Defendant stepping down into the audience to sign books is just a way for g
potential presidential candidate to sign autographs—he is not encouraging thegpafd¢has
book by merely signing a book.is clear to the Couthat the only purpose of Defendant’s
Miami speech was tdiscusshis political views in anticipation apotential run for president.
SeeSpeech Video. Defendant’s Miami speech did not have a dual purpose of promoting h
book.See idTherefore, the Court finds that Defendant’'s Miami speech did not encourage f{
mesgge recipients to purchase Defendant’s book.

With regard to Defendant’s homepage, the mere inclusion of a link to a website on
a consumer can purchase a product does not transform the whole communication into a

solicitation.See An Phar851 F. Supp. 3d at 1262—63. The option to purchase Defendant’s
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was not at the top of Defendant’'s homepage and was not the part of theahertieat
Defendant’'dextmessages directed recipients to viéldkt. No. 24.)Rather the invitation to
purchasdefendant’s book was just a portion of Defendant’'s homepage, which is not enou
turn the text message into a solicitatiSee An Phar851 F. Supp. 3d at 1262—-63. And most
importantly, Defendant’s homepage was not the focus of the text mesSapEkt( No. 20 at
13-14.)Defendant’s homepage was just a way to facilitate what Defendantinésstages
actuallyencouraged-viewing Defendant’s Miami speech (which, as discussed above, was
made forthe purpose of selling Defendant’s bool§eé id). Therefore, the Court finds that
Defendant’'s homepage, in this context, did not have the purpose of selling Defendant’s bq

The Court finds thathe text messages sent by Defendant to Plaintiffs do not constity
“telephone solicitation” withinthe meaning of the TCP&ecause it is clear to the Court that
Defendant’s text message and Defendant’s Miami speech were nofan#tepurpose of
selling his book, Defendant’s motion to dismiss Plaintiffs’ TCPA Do Not Call claim is
GRANTED.? The Court also finds thalé claimshould be dismissed with prejudicecausehe
claim coud not besavel with ary amendmrent
[11. CONCLUSION

For the foregoing reasons, Defendant’s motmdismiss(Dkt. No. 23 is GRANTED
and Raintiff’s TCPA Do NotCadl claim isDISMISSED with prejudce

DATED this 8th day of October 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

3 Because the CoudismissedPlaintiffs’ claim on this ground, it declines to reach Defendant’
other argument for why dismissal is appropriag=eDkt. No. 23.)
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