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v. Viracon Inc et al
Case 2:19-cv-00508-BJR Document 121 Filed 11/16/20 Page 1 of 7
The Honorable Barbara J. Rothste
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
KING COUNTY,
Plaintiff, Civil Action No. 2:19cv-508BJR
V.
ORDER DENYING MOTION FOR
VIRACON, INC., LEAVE TO AMEND FIRST AMENDED
COMPLAINT
Defendant.
l. INTRODUCTION
DefendanwViracon, Inc. (“Viracon”)fabricated and sold insulating glass units (“IGUS”)

installedon an office building owned bRlaintiff King County King Countyallegesthatthe

IGUs are defectivandinstituted this lawsuit against Viracon and two other defendants in Ap
2019and filed aFirst Amended Complaint in May 2019. Dkt. Nos. 1, 12. Currently before th
Court is King County’s motion for leave to amend the Fwstended Complaint to add a claim
for punitive damages. Dkt. No. 77. Viracon opposes the motion. Dkt. No. 98. Having revie\
themotion, the opposition and reply thergtioe record of the case, and the relevant legal

authorities, the Court will deny tlmeotion. The reasoning for the Court’s decision follows.
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. BACKGROUND

A. Factual Background

At the center of this lawsuis the“ Chinook Building=—an office buildinglocated in
downtown Seattléhat wasbuilt in 2007 Dkt. No. 12 afff 5.1. The Chinook Building has what t
parties refer to as a “curtainwall” exterean exterior comprised of IGUs that were
manufactured and sold by Viracdd. at 5.2.1GUs consist of two or more panes of glass
separated by a metal spacer enclosing a hermetically sealed air space. Dkt. No. 70lds Rz
fabricated using a sealant made from polyisobutylmased sealant (“PHBased sealant”)d. at
4. Historically, Viracorusedonly black PIBbased sealant but, beginning in 2002, Viracon ad
gray PIBbased sealant as an option for its custondrgly 7#8. The IGUs installed on the
Chinook Buildingare fabricated witlgray PIBbased sealanDkt. No. 12 at  5.4.

King Countyalleges, and Viracon concedes, thatgheey PIBbasedsealant in the
Chinook Building’slIGUs is failing, causing a film to migrate “into the sightlines and glass of
[IGUs].” Id. at 5.10; Dkt. No. 84 at. &ing Countyclaimsthatat the time that thedUs were
installed,Viracon knew that the gray PiBased sealant was “defectivend “not suitable for” the
Chinook Building.Dkt. No. 12 at § 5.13evertheless, King County alleges, Viracon “did
nothing to prevent” the IGUs from being installed on the Chinook Builddhat § 5.15. Instead
the Countyclaims Viracon “prepared and disseminated product literature indicating that [gr§
P1B-based sealant] performed as well as [blackfdBed sealant] and could be used
interchangeably with identical ressiltId.

B. Procedural Background

King Countyoriginally assertedhree claimsagain Viraconviolation of the Washington

Products Liability Act (“WPLA"), violation of the Washington Consumer PratecAct
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(“WCPA”), and common law frauél See generallyDkt. No. 12. Important here, King County
alleged that “[a]pplying Washington choice of law rules”, Viracon’s fraudulerdgrecentitled
the County to punitive damages under Minnesota lldwat § 13.2.

Viracon moved to dismiss the First Amend@oimplaintin its entirety Dkt. No. 29.n a
decision dated December 4, 2q1the December 4, 2019 Ordefthis Courtdismisseding
County’sWPLA claim but denied the motion as to the WCPA and common law fraud claim:
Dkt. No. 54.In addition, the Coumoted that Minnesota law prohibits a plaintiff from stating a
claim for punitive damages in its original complaibkt. No. 54at 12 As such, the Court
concluded that “King County’s claim for punitive damages is premature and must be elisini
Id.

Prior to the foregoing motion practice, on July 23, 2019, this Court entered the Orde
Setting Trial Date and Related Dates, which sets the dates that govern this(ines@ase
Management Order’)Dkt. No. 39.The Case Management Order set the deadbreamend
pleadings as August 30, 2019. On March 1@®6three months after this Court struck King
County’s request for punitive damages as premainideover four months after the deadline to
amend pleadings expireethe parties requested a sbdgly extension to all “unexpired
deadlines” in the Case Management Order, which this Court granted. Dkt. Nos. 58tifly N

King County did not request that the deadline to amend pleadings be extended. On May 2

S

U7

b, 2020,

the parties once again requested that the Court extend the remaining case managemeist deadl|

which this Court granted. Dkt. Nos.-63. Once again, King County did not requésit the

Court modify the deadline to amend pleadings.

1 King Countyalso named Quanex IG Systems, Inc. and Truseal Technologies, Inc. as def
in this lawsuit,but each was dismissed from this action on October 29, 2019. Dkt. No. 53

endants




© 00 N o o s~ w N Pk

N N N N N N N DN P P PR R R R R R
N~ o 0NN WN P O ©W 0O N O 0o~ W N kB O

Case 2:19-cv-00508-BJR Document 121 Filed 11/16/20 Page 4 of 7

[11. DISCUSSION

King County moves for leave to amend the First Amended Complaint to seek puniti
damages against Virage-ninemonths afer this Court dismissed suclains as premature in th
December 4, 2019 Order. The County brittgsmotion pursuant to Federal Rule of Civil
Procedurd“FRCP”) 15. Dkt. No. 77 at 1. However, as explained above, the deadline to amg
pleadings in this case expired over a year ago, on August 30,281%t. No. 39. Therefore,
King County must first request modification betCase Management OrderderFRCP16 and
satisfy Rulel6's good cause standard before it may request leave to amendedrRQIL5.
DRK Photo v. McGraw-Hill Glob. Educ. Holdings, LLC, 870 F.3d 978, 989 (9th Cir. 201¢#t.

denied, 138 S. Ct. 1559 (2018yuotingln re W. Sates Wholesale Nat. Gas Antitrust Litig., 715

Ve

e

F.3d 716, 737 (9tkir. 2013)(“Where, as here, a party seeks leave to amend after the deadljne set

in the scheduling order has passed, the mrgguest is judged undeEH 16’s ‘good cause’
standard rather than the ‘liberal amendment pobdyFRCH 15(a).”).

Here, King County does not request that this Court modify the Casagdment Ordeio
extend the deadline to amend pleadingserely moves to amend the First Amended Complg
This, alone, is aufficientbasisto denythe motion.U.S Dominator, Inc. v. Factory Ship Robert
E. Rosoff, 768 F.2d 1099, 110@th Cir. 19%), superseded by statute on other grounds as

recognized in Smpson v. Lear Astronics Corp., 77 F.3d 1170, 1174 (9th Cir. 199&)court may

deny as untimely a motion filed after the scheduling ordeoffuidate where no request to modify

the order has lam made)Lockridge v. City of Tacoma, 315 F.R.D. 596, 599 (W.D. Wash. 2014
(same)
King County argues thaeekingrelief undelFRCP 16 is not necessargcause the

“December 4, 2019 Order invited a later motion, after discovery had substantivelystieneaol

int.
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evidence of punitive damages.” Dkt. No. 114 at 9. King County misunderstands the natere
December 4, 2019 Order. Ratliean giwe King County the green light teapfrogoverFRCP
16(b)(4)s admonition that a scheduling order “may be modified only for good cause and wi
judge’s consent”, the December 4, 2019 Oplaced KingCounty on notice that theéase
Management Ordeequiredamendment.

Moreover, even if this Court were to interpret King County’s motion to amend tbte Fi
Amended Complaint as a motion to amend the Case ManagementQuaeething the Ninth
Circuit hascautioned againssee Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, &9
(9th Cir. 1992)—King County would not clear FRCE6’s“good cause” requiremerilUnlike
FRCP15's liberal amendment poliayhichfocuses on the bad faith of the party seeking to
interpose an amendment and the prejudice to the opposingfR@E¥16’s ‘good cause
standard primarily considers the diligence of the party seeking thedameat. Id.; see also,

DRK Photo, 870 F.3d at 98@stating that thécentral inquiry” of whether good cause exists “is
whether the requesting party was diligent in seeking the amendnfintply put, ifthe moving
party was not diligent, “the inquiry should enddhnson, 975 F.2d at 609

The Court concludes that King County was not diligimg County waited overine
months toeseek leave to amend its complaint. In that time, the Case MamagOrder was
amended twice at thparties$ request, discovery closgdhe dispositive motion deadline jasl,

andboth parties filed for summary judgmeriing County alleges that it needed to wait until

2 The discovery deadline was August 21, 2020; however, per King Ceuatjuest, discovery w4
reopened for thirty (30) days on October 26, 2020 for the limited purpose of allowiGgtimgy
to take one additional depositidgee Dkt. Nos. 63, &.

3 King Countys motion was for partial summary judgment and it has since beedraxth Dkt.
Nos 76, 113.
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after the ompletion of discovery in order to substantiate its claim for punitive damagesichut
a claim makes little senskirst, the Court notes that a number of the documents the County
to support its motion were obtained by its counsel in 2&lparof another litigationSee e.g.,
Dkt. No. 79, Exs. 225, 27, and 34. Likewise, King County relies on deposition testimony
obtained byits counsel in that same litigatidml. at Exs. 7, 16, 22, 289, and 36. Thus, King
County was in possession of this information long before the expiration of the discovemeade
Indeed, its counsel was in possession of this information before this caseedas fil

Second, King County did not need to present evidencedfahtished its entitlement to
punitive damagein its motion to amend the complainather, the County simply needed to
allege a prima facie case for such damagges.Target Corp. v. LCH Pavement Consultants,
LLC, 960 F. Supp. 2d 999, 1010 (D. Minn. 2013) (“[I]n reaching the determination whether
plaintiff has established a prima facie case for punitive damages, the Coustmoattedibility
rulings and does not consider any challenge, by @wamination or otherwise, to the plaintiff’'s
proof, but the Court must carefully scrutinize the evidence presented by the moving paake
sure that it amounts to a prima facie showing that the substantive requiréonguisitive
damages have been metA)deep dive into discovery was nwtcessary to allege a prima facig
claim for punitive damagem this case

Finally, allowing King Countyto amend its complaint at this stage of lihgation would
negate any semblance of adherenceitoGburt's Case Management Order. Discovery is
closed? Viracor s summary judgment motiais fully briefed and the matter is on the brink of
trial. The parties have already been granted significant extensions. Allowing King Gounty

amend its complaint would undoubtedly require the reopening of discevehnat King County

4 See footnote 2
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can obtain evidenoaf Viracon'’s financial conditionSee Mighty Enterprises, Inc. v She Hong
Industrial Co. Ltd., 745 Fed. Appx. 706, 709 (Ninth Cir. 2018) (noting that “the party seeking
punitive damages bears [the] burden” of establishing “the defendant’s financial @ohdithis,
presunably, would lead tdhe filing of an additionasummary judgment motiosimply put,
even if King County was correct that the December 4, 2019 Order excused it from complyi
with Rule 16, the County has simply waited too long to bring the motion.
V. CONCLUSION
For the foregoing reasons, the Court HEREBY DENIES King County’s Motion for Le

to Amend to Allege Punitive Damages (Dkt. No. 77).

Barbara v Jacobs Rothste
U.S. District Court ddge

Dated thisl6thday of NovembeR020.
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