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v. Viracon Inc et al
The Honorable Barbara J. Rothste
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KING COUNTY, Civil Action No. 2:19cv-508BJR

Plaintiff, ORDER GRANTING QUANEX IG

V. SYSTEMS, INC. AND TRUSEAL
TECHNOL OGIES, INC.’S MOTION TO

VIRACON, INC., QUANEX IG SYSTEMS, DISMISS FIRST AMENDED
INC., and TRUSEAL TECHNOLOGIES, INC| COMPLAINT

Defendants.

l. INTRODUCTION
Plaintiff King County(“King County”) instituted this action against Defendants Viraco
Inc. (“Viracon”), Quanex IG Systems, Inc. (“Quanex IG Systems”), Tandeal Technologies
Inc. (“Truseal), alleging fraud, strict liability, and violations of Washingt8tate’s Consumer
Protection Act based on the construction of a buildwg by King CountySeeDkt. No. 12.
Currently before the Court is a motion to dismiss filed by Dddats Quanex I&ystems and
Truseal(collectively “Defendants”) Dkt. No. 32. Defendantsiove to dismisshe claims against

thempursuant to Federal Rules of Civil Procedure 12(b)(2) and (6), arguinglhdey are not

! Defendantviraconis not a subject of the instamibtion; Viracon filed its own motion to disss
on June 16, 2019, an order on which is forthcomBaeDkt. No. 29. For the sake of clarity, an
reference in this order to “Defendants” is a reference to both Quangystems and Truseal, b
not Viracon.

in

Dockets

Doc. 53

.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2019cv00508/271489/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2019cv00508/271489/53/
https://dockets.justia.com/

© 00 N o o s~ w N Pk

N N N N N N N DN P P PR R R R R R
N~ o 0NN WN P O ©W 0O N O 0o~ W N kB O

subject to personal jurisdictiom Washington gateand(2) the First Amended Complaint does
not state a cognizable claim for relief. King County opposes the mddikin No. 37. Having
reviewed the motion, the opposition thereto, the record of the casthearelevant legal
authority the Court willgrantthe motion. The reasoning for the Court’s decision follows.
. BACKGROUND

King County isa government entity and political subdivisioithe State of Washgton.
Dkt. No. 12 at § 1.1Viracon is incorporated and headquartdredlinnesota and in thbusiness
of manufacturing insulating glass units (“IGUs”) for distribatand sale throughout the United
States, including Washington Sta. at § 1.2. Quanex IG Systems is an Ohio corporation
headquartered in Texas; Truseal is a Delaware corporation also headquarfevebId. at 1
1.3-1.4.King County alleges that both Quanex IG Systems and Trosealfacture building
products for distribution and sale in the United States, including Watsini Stateld.

At the center of this lawsuit is arffice building—"the Chinook Building=—located in
Seattle, Washington that is owned by King Couldyat § 5.1The Chinook Buildingvas built
in 2007 and hawhat the parties refer to as a “curtainwall” exteri@n exterior comprised of

IGUsthat areframed by metal joiery andset within openings clah granite.ld. at 5.2.The

IGUs consisbf double paned windows with a hermetically sealed air space between thefpanes o

glass that providethermal andacoustical insulatiarid. at 5.3.Polyisobutylenebased sealant
(“PIB-basedsealant”) s used to seal the window panés. at I 5.4The Chinook Buding's
exteriorhasnearly 3,000 IGW. Id. at 5.3.

King County alleges that Viracomanufactued and supplied the IGnstalled on the
Chinook Buildng, whileDefendantsnanufactured thB1B-basedsealantuused by Viracon tgeal

the IGUs. Id. at 5.4 King County further alleges that ti#B-basedsedant used to create the
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IGUs’ hermeic seal is failing causing a film to migrate “into the sighes and glass of the
[IGUs].” Id. at 5.10. The County alleges that the film impaisibility and affects theverall
appearance of the Chinook Buildiig. According to King Countythe film “is present with
varying degrees afeverity on all of the Building’s nelgr3,000 [IGUSs]” Id. at 5.9.

King County asserts th#te industry standard to use black PHbased sealam IGUs
because the black sealdimclude[s] an ingredient deed carbon black that protectfdie PIB
from degrading in sunlighitld. at 5.12However,King County alleges, instead of using black
P1B-based sealant in the IGUs for the Chinook BuildMigacon sealed the IGUs witjrayP1B-
based sealamtbhat was manufactured by Defendartscordng to King County, Viracon and
Defendantknew that the @y PIB-based sealantas “defective and its performance [] inferior
that of [b]Jack PIB” and as such, the use ofay PIB-based sealantould render the IGbE
“[unjsuitable for their intended purposefjhthe Chinook Buildingld. at 5.13

Indeed, King County claimsit the time that the IGUsith the gray PIBbased sealant
were installed on the Chinook Buildingiracon and Defendantsach knew of othdsuildings
that had Viracommanufactured IGUwiith gray PIB-based sealamhat were experiencing the
same issues that the Chinook Building is now experientingt 5.14. Therefore, King County
chargesViracon andDefendantsunderstood and knew that the types of damages King Cout
complains of [in thisawsuit] were likely to occur, morekkely to occur than if standard Jagk

PIB were[sic] used in the [IGUs]and did nothing to prevent the fgy PIB from reaching the

to
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marketplace, or prevent the installation onBuogding of [IGUs] using the [glayPIB.” Id. at
5.15.
[I. DISCUSSION

As stated bove, Defendants Quan&& Systemsand Trugal move this Cart to dismiss
the claims statedgainst them on two grounds. FilSgfendantsarguethat this Court lacks
pernal jurisdiction over them and therefore the claims must be disthjsursuant to Federal
Rule of Civil Procedure 12(b)(2). Alternativeefendantargue thathe First Amended
Complaint faisto state a claim on which relief can be granted and therefore the olishde
dismissedpursuant to Federal Rule of Civil Procedure 12(b)(6).

A. Standard of Review on a Rule 12(b)(2) Motion

In a Rule 12(b)(2) motion to dismiss for lack of personal jurigiic the plaintiff bears
the burden to show that the court has jurisdiction over the defendatfit) the absence of an
evidentiary hearing, the plaintiff need only make a ‘prima facie sigpwi jurisdictional facts to
withstand the motion to dismissWashington Shoe Co. v=-A Sporting Goods Inc704 F.3d
668, 67172 (9th Cir. 2012) (quotingebble Beach Co. v. Cadd463 F.3d 1151, 1154 (9th Cir.
2006)). “[F]or the purpose of [the prima facie] demonstratiba,court resolves all disputed fac
in favor of the plaintiff.”"Pebble Beach Cp453 F.3d at 1154 (citingoe v. Unocal248 F.3d
915, 922 (9th Cir. 2001)However, the plaintiff “cannot simply rest on bare allegations®f th
Complaint, but rather is obligated to come forward with facts ffieait or otherwise,
supporting personal jugdiction.” Microsoft Corp. v. Communications & Data Sys. Consultant
127 F. Supp. 3d107, 1113 (W.D. Wash. 2015).

“Federal courts ordinarily follow state law in determining the beurfdheir

jurisdiction[.]” Picot v. Weston780 F.3d 1206, 1211 (9thrC2015) (quotingdaimler AG v.

s

[
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Bauman 571 U.S. 117, 125 (2014)). As Washington State’s-knmg statute allows the exercise

of personal jurisdiction to the fulkéent permissible under themstitution,Shute v. Carnival

Cruise Lines783 P.2d 78, 794ash. 1989), the court’s “inquiry centers on whether exercising

jurisdiction comports with due procesg®icot, 780 F.3d at 1211. Due process, in turn, “requiré
that the defendant ‘have certain minimum contacts’ with the forata &uch that the
mainterance of the suit does not offend traditional notions of fair playsabdtantial justice.”
Id. (quotingInt’l Shoe Co. v. Wash326 U.S. 310, 316 (1945pee also Mavrix Photo, Inc. v.
Brand Techs., Inc647 F.3d 1218, 1223 (9th Cir. 2011).

Personajurisdiction exists in two forms: genemahd specificPicot, 780 F.3d at 1211n
this case, King County alleges that personal jurisdiction exigteeform of specific jurisdiction,
thusthe Court’s analysifbcuseson specific jurisdictionFor a cou to have spedi jurisdiction
over a corporatiorthedefendant’s suitelatedconduct must create a substantial connection w
the foum StateThe Ninth Circuit employs a thrggart test to assess whetlagparty has
sufficient contactsvith the forum staté subject it to specific personal jurisdiction:

(1) The nonmresident defendant must purposefully direct his activities or

consummate some transaction with the forum or resident thereof,fompsome

act by which he purposefully avails himself of the privilege of condgetctivities

in the forum, thereby invoking the benefits and protections ¢dws; (2) the claim

must be one which arises out of or relates to the defendant's felated actidies;

and (3) the exercise of jurisdiction must comport with faily@ad substantial

justice,i.e. it must be reasonable.

Picot, 780 at 1211 (quotin§chwarzenegger v. Fred Martin Motor C874 F.3d 797, 802 (9th
Cir. 2004))
Under the first prong of the foregoing test, the plaintiff mgsaldish that the defendant

either“purposefully direct[ed]” its activities towartthe forum sta or “purposefully availled]

itself of the privilege of conducting activities in the forum state Nimth Circuit ha<larified

LS

ith
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that these are two distinct concepts and that the “purposefully dirécjedysis is most often
employed in lawsug#tsounding in torts, while “purposefully avail[ed]” analysis fi®st often
used in suits sounding in contracktwarzeneggeB74 F.3d at 802. Because the instant case
sounds in tort, this Court will employ the “purposefully diredifeanalysis.Under this analysis,
“[a] showing that a defendant purposefully directed [its] condweatd a forum state [] usually
consists of evidnce of the defendant’s actions outside the forum state that are daetted
forum, such as the distribution in the forum state of goodgnating elsewhere Id. (citing
Keeton v. Hustler Magazine, In@d65 U.S. 770, 7745 (1983).

B. Whether this Court Has Personal dirisdiction Over Quanex |G Systemsand
Truseal

King Countyclaimsthat Defendant®QuaneXG Systemsand Truseadre subject to
specific personal jurisdiction in the Staif Washingtobecause(1) theydelivered their
productsnto Washington’s stream of commenagh the expectation that the products would
purchased by consumersWashington, and (2) thgrarent companry-Quanex Building
Products Corporatio(fQuanex Corporation3-hascontacts withVashington Statthatare
sufficient to confer specific personal jsdiction overits subsidiariesife., Quanex IG Systems
and Trusedl The Court will address each argument in turn.

1. Stream of Commerce

With respect to its “stream of commerce” thed€ing County allegeshat Defendants
each“derived substantial revenue from material and produtat’ they “supplied” and “placed”
in “the stream of commerce within Washingtdhéatin turn“causednjury and damages” in the
State.Dkt. No. 12 at  3.1King Countyalsoasserts thaDefendantdhiave “more than 800
customers in North Americacluding some headquartered in WA and some purchasing the

prodicts here.” Dkt. No. 37 at @iting Declaration of Thomas McCune in Support of King

e

-
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County’s Opposition to Defendants’ Motion to Dismiss First Amer@echplaint (“McCune
Declaration”), Dkt.No. 38 at § 15)King Countyclaims—without citation to the recordthat
“Viracon was exclusively usinddefendantd PIB in its IGUs from 2002 to 2009Dkt. No. 37 at
6. Lastly, theCountyallegesthat Viracors IGUsare installed in “at least 10 premiauildings in
Seattle”. Dkt. No. 37 at 6 (citing McCune Declaratibkt. No. 38 at 1-3.3).

DefendantzounterthatKing County’s “stream of commerce” theory of jurisdiction fail
becausat is “undisputed that Defendantsdid not, themselves, salray PIBbased sealant to
anycustomer in Washington.” Dkt. No. 46 at 2. Ratlizfendantgpoint out,they ®Id the
sealant to Viracor-a Minnesotabased corporatierwho used the sealant to manufacti@Js
that it then soldo its own customers, some of whom happened to b&ashington State
Defendants clainthat $ecific pesonal jurisdiction does not exishder this scenaribecause
their “relationship” with Washington State did not arise outarftacts that theinitiated wih the
State According to Defendants, for this Court to have specific gict®n over them, their
relationship with Washington “muarise out of contacts that” they themselves “create[d] with
forum State.”ld. (quotingWalden v. Fiore571 U.S. 277, 282014)).

The Court concludes that Kirgounty has not allegesuifficient facts that would
establislQuanex IG Systems and Truseal purposefully directed activitd&ashingtorState
sufficient to subject them to specific personal jurisdictiothenStateKing Countyargueghat
Defendants’ sale dheir product to Viracon with the knowledge that the product would &g us
in Viracon’s IGUs is sufficient contact for specifigisdiction The Court rejects this argument
because it ignores the welstablished rule that a defendant’s mere awarenasgsiproduct will
be placed into the stream of commerce and, therefore, may reach thetteuim msufficient for

the exercise of specific jurisdictioBtarbucks Corp. v. Wellshire Farms, 12013 WL 664024,

U7

the
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*3 (W.D. Wash. Dec. 17, 2013) (citirisahi Metal Indus. Co. v. Superior Cou480 U.S. 102,
110 (1987) (“The ‘substantial connectidrétween the defendant and the forum State necess
for a finding of minimum contacts must come abouahbyaction of the defendant purposefully
directed towad the forum Stat®) (emphasis in originalsee also Death v. Mahr2018 WL
6571148, at *11W.D. Wash. December 13, 2018) (rejecting argument that foreseediality t
product may end up in forum state is sufficient to establishfgppersonal jurisittion).
Although the majority of the Supreme Court has yet to agree onélbe rexjuirements for the
application of stream of commereda minimum, the defendant must have purposefully dired
someaction toward the forum statStarbucks2013 WL 6640124, at * &iting J. Mcintyre, Ltd.
v. Nicastrg 564 U.S. 873, 88@011)(“The placement of a product into the stream of comme
without more, is not an act of the defendant purposefully direoteart the forum State.”).
Here, King County attempts to demonstrate Defiendants “purposefully direct[ed] me
action” toward Washington State, but a close review of the evidence cithd Bptinty reveals
that itdoes not suppoits claim For instance, King County claims that Defendduatge “more
than 800 customers in North Amerigacluding some headquartered in WA and some purchg
their products heré Dkt. No. 37 at §emphasis added) (citing Declaration of Thomas McCurj
in Support of King County’s Opposition to Defendants’ MotiorDismiss First Amended
Complaint (“McCune Declaration”Dkt. No. 38 at  15). King County refers the Court to
paragraph 15 of the declaration of Thomas McCune, a licensed architect wieepnact
Washington State, as evidence of this claim. However, while Mr. McQates shat Truseal has
“approximately 800 customers in North America”, he does not specify thatféine customers

are located in Washington State or that any Washington resideptitthssed Truseal's
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products. Mr. McCune does netenmention Quanex IG Systems in paragraph 15 of his
declaration.

King County further alleges that Viracon “was exclusively using ¢peants’] PIB in its
IGUs from 2002 to 2009” and that Viracon’s IGUs are “installed on at least trgorBuildings
in Seattle” Dkt. No. 37 at 6. Presumably, King County wants this Court to infebdeause
Viracon was exclusively using Defendants Ridsed sealant in its IGUs and Viracon’s IGUs
have been installed on buildings in Seattle, Defendants must hawe kmatby selling their
P1B-based sealant to Viracon, their product would end up in Washington.vegwéng County
cites no evidence for its claim that Viracexclusively used Defendants’ Pliased sealant in itg
IGUs. SeeDkt. No. 37 at 6Lastly, King Countyalleges that Viracon and Defendants “jointly a|
secretly surveilled” buildings that were allegedly experiencinglpros with their IGUs,
including one in the Seattle area. Once again, the evidence to which the €itasiy support of
this allegations silent on the issudd. at fn. 6.

It is blackletter Bw that King County cannot tesn unsupporteallegations to defeat
Defendants’ motion to dismiger lack of personal jurisdictiomMicrosoft 127 F. Supp. 3d at
1113;see also Amba Marketing Systems, Inc. v. Jobar International Siit F.2d 784, 787 (9th
Cir. 1977) (noting that a plaintiff cannot simply rest on the bargatilens of its complaint, but
rather is obligated to come forward with facts, by affidavit beotise, supporting persal
jurisdiction).Accordingly, the County has failed to establish that this Couyterarcise persons
jurisdiction over Defendants based on the “stream of commerce” thejurysdiction.

2. Quanex Corporation’s Contacts with Washington State

With respect King County’'second basis for jurisdiction, that Quanex Corporatiares (

Defendants’ parent compang®ntacts with Washington Steadee sufficieh to confer jurisdiction
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on DefendantsKing County allegethat: (1) Quanex Corporation owasNashington subsidiaryf
located in Kent, Washington as wellasnanufacturing plant located in Yakima, Washington
(Dkt. No. 37 at 5 (citing McCune Declaratiomkt. No. 38, 1 2)); (2) Quanex Corporation
handles all the marketirend product crosmarketing for is entire buildings product group,
which includes Defendantgl( at 11 2 and 15); and)®uanex Corporation “lobbied politicgll
in WA” (id. at 6 (cithg McCune Declaration, Dkt. No. 38, 315, 1921, 23)).
Defendantgounter thaKing County’s attempt to use Quanex Corporation’s contacts|
with Washington to establishegfic personal jurisdiadn over thems unavailing.Defendants
assert that in the Ninth Circuthe existence of a parestibsidiary relationship alone is
insufficient to attribute the contacts of the parent to the sialpgitbr jurisdictioral purposes.

Instead, Defendantrgue King County must establish that Quari@orporation is the alter ego

=

for Quanex IG Systems and Truseal, something King County haveot‘attempted to establis
here.” Dkt. No. 46 at.3

Defendants are correct; ti@urtdoes not have personal jurisdiction over Defendants
based on their parent company’s contacts with Washington Stasewvell-established that a
parentsubsidiary relationship alone is insufficient ttriaute the contacts of the subsidiary to the
parent [or vice versa] for jurisdictional purposdddrris Rursky & Co. Ins. Servs., Inc. v. Bell &
Clements Ltd 328 F.3d 1122, 1134 (9th Cir. 2003) (citation omitted). An exception to this
generakule exists where the parent is the subsidiary’s alter dgoHowever,in order tosatisfy

the alter ego exception to the general rule that a subsidiary and the parepasatesentities, thg

A4

plaintiff must make out a prima facie case “(1) that there is such ainmterest and ownership

that the separate personalities [of the two entities] no longer exi¢R patidht failure to disregard

10
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[their separate identities] would result in fraud or injustiée.’at 113435 (quotingDoe, I, v.
Unocal Corp 248 F. 3d 915, 926 (9th Cir. 2001).

King County does not attempt to make this showing. At most, the Coompyysalleges
that theQuanex Corporatiohandles “the marketing and product crosarketing for its entire

buildings product group,” of which Truseal is a part. Dkt. No. 37&{&ting McCune

Declaration, Dkt. No. 38, § 2). Hawer, despite citing to Paragraph 2 of the McCune Declaration

as support for this allegation, Paragraph 2 does not stat@uhaex Corporation handles the
marketing for “its entire buildings product group”, let alone theketing for Truseal or
Quanex2 Moreover, even if the cited evidence did support the allegation uidwmt be
sufficient to establish that Quanex Corporation is Defendanés’ edo. King Countg
perfunctoryallegations fail to meet the Ninth Circugcriteria for disregarding the separation

between a parent and its subsidi@geHarris Rursky 328 F.3d at 134.

2 King County makes the same allegation a second time two paragraphs itaterief, only this
time citing to paragraphs 15,-P4, and 23 in addition to paragraph 2 of the McCune Declarat
as support. Dkt. No. 37 at 6. Once again, the cited paragdaphot support the allegation. Thej
closest King County comes to support for this allegation is a 2010 attialshed to the McCung
Declaration, which states that Quanex Building Products Corpar@dtrmerly Quanex
Corporation) had created something called “Project Nexus” that “caltbd integration of”
Quanex Building Productions Corporation’s Engineered Products Gragkés; marketing, and
product development teams.” Dkt. No. 38, Ex. O. King County alldgeshis includes the
“product devedpment team[]” for Truseal, but the article says nothing of thte so

11
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V. CONCLUSION

For the foregoing reasons, the Court cannot exercise personakfimisaver

Defendants. The motion to dismiss is HEREBY GRANTED and this cda3kSKISSED?3

Dated this 29tlday of October 2019.

Barbara v Jacobs Rothste
U.S. District Court Judge

3 Because this Court lacks jurisdiction over Defendants, thet@dll not address the remaining

issues in the motion to dismiss
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