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of New York Mellon et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

KAREN D. SMITH, CASE NO.C19-0538JCC

Plaintiff, ORDER
V.

BANK OF NEW YORKMELLON, et al,

Defendans.

This matter comes before the Courtl@@fendant Malcah & Cisneros (“ M&C™)
motion to dismisgDkt. No. 21). Having thoroughly considered the parties’ briefing and the
relevant record, the Court finds oral argument unnecessary and DéEdlilSthe motion for
the reasons explained herein.
l. BACKGROUND

On February 9, 2007, Plaintiff Karen D. Smith obtained a loan from Mortgage Solut
Management, In. and secured the loan with a deed of trust on the residence. (Dkt. No. 10
In July 2007, Plaintiff stopped making payments on the Iddn.ghortly thereafteRlaintiff
filed for bankruptcyandhermortgage loanvaseventuallydischarged(ld. at 5) Defendant
Bank of New York Mellorretained ann reminterest in Plaitiff’'s property after the discharge

and recorded a series of notices of trusteslesfrom 2009 through 2016, though nooiethe

sales occurredld. at 5-6.) In November 2016, Plaintiff initiated mediation under Washington’s
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Foreclosure Fairness A¢td. at 6.) During mediation, Plaintiff was informed that her loan
modification application was deniedd/) Plaintiff alleges thai&C, who representethe loan
servicer Defendarhellpoint, stopped participating in mediatidl. @&t 6-7.) On January 10,
2018, a foreclosure mediatioartficate was issued stating thfidéfendant Shellpointiailed to
timely participate in mediation.” (Dkt. 1P at 3.)

On April 11, 2018M&C filed a judicial foreclosure complaion behalf of Defendant
Bank of New YorkMellon in King County Superior Court against Plaintiff's property. (Dkt. N
10 at 7.) After being removed to federal court, Judge Thomas S. Zilly dismisgaditine
foreclosure complaint with prejudice, finding thtatvas timebarred (Id.); seeThe Bank of New
York Mellon v. Karen D. SmitiCase No. C18-0764-TSZ, Dkt. No. 16 (W.D. Wash. 2018).

Plaintiff subsequently filed this lawsudllegingthatM&C is a debt collector and
violated the Washington Consumer Protection Act (“CPA"), Revised Code of Wash&gt
19.86.020, anthe Federal Fair Debt Collection Practices Act (“FDCRAS U.S.C. § 1692,
when it filed a lawsuit to collect on a tirfiarred mortgage debt. (Dkt. No. 10atl1, 15-16.)
M&C moves to dismisall claims against it pursuant EeederalRule of Civil Procedure
12(b)(6). (Dkt. No. 21.)
. DISCUSSION

A. Federal Rule of Civil Procedure 12(b)(6) Legal Standard

A defendant may move to dismigsomplaint if a plaintiff “failgo state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). A motion to dismiss can be baked o
lack of a cognizable legal theory or on a lack of sufficient facts all&gdudtreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1988). “To survive a motion to dismiss, a complai
must contain sufficient factual matter, accepted as true, to state a claim fahetlie plausible
on its face Ashcroft v. 1gbal556 U.S. 662, 678 (2009)A“claim hasfacial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct allegdd. While detailed factual allegations are not
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necessary, mere conclusory statements or “a formulaic recitation of the elefreentause of
action” will not suffice.Bell Atl. Corp. v. Twomblyg50 U.S. 544, 545 (2007).

B. Judicial Notice

When ruling on a motion to dismiss for failure to state a claim, the @@ytconsider
the compaint, documents attached to the complaint, documents incorporated by refieréme

complaint, or matters that are subjecjudicial notice.U.S. v. Ritchie342 F.3d 903, 907-08

(9th Cir. 2003) The Court may judicially noticadjudicativefacts thatare not in dispute. Fed. R.

Evid. 201(a)€b). Adjudicative facts are those that a jury would reviSeeFed. R. Evid. 201(a)
advisory committee’s notes to 1972 proposed riM&C asks the Cart to take judicial notice
of threenotices of discontinuancef trusee’s sale recorded agaifdaintiff's propertyandthe
judicial foreclosurecomplaintfiled in the prior lawsuit between the partiédkt. No. 21 at 3—4,
12))

While the factscontained in the discontinuance notices are not disputed, the Court f
that judicial noticeof these documents unnecessari&C attaches these notices to support
argument that the judicial foreclosure complavats nottime-barred (Dkt. No. 21 at 8.)
However,Judge Zilly already ruled that the judicial foreclosure complaint wasliemed See
The Bank of New York Mellp@ase No. C18-0764-TSZ, Dkt. No. Tihe Court agrees with
Plaintiff thatM&C is collaterally estopped from#igating the statute of limitations issue in
this caseAll of the elements of dtateral estoppel apply here: (1) the issue decided in the
previous cases identical to the issue raiséere (2) Judge Zillyentereda final judgmenbn the
merits;(3) M&C was in privity with the plaintiffsn the pevious caseand (4) application of
collateral estoppel does not work an injustice agd&E . SeeChristensen v. Grant County
Hosp. Dist. No. 196 P.3d 957, 961 (Wash. 2004

The Courtalsofinds itunnecessary tmdicially noticeM&C’s previousjudicial
foreclosure omplaint.M&C attaches the complaint in support of its argumentithgnot a
debt collector(Dkt. No. 21 at 12.M&C argues that the judicial foreclosure complaint only
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sought to foreclosthe deed ofrtust and did not seek a deficiency judgment against Plaintiff.
(Id.) However, bothhejudicial foreclosure complairgnd Plaintiffs amended complaint state
thatM&C soughtattorney fees and othekpenses from Plaintifh the prioraction (Dkt. Nos.
214 at6, 10 at 11 In other wordsthe judicial foreclosuraction could have resulted in a
monetary judgment against Plaintiff. Thus, even if the Court were to take judhtize of the
judicial foreclosurecomplaint, Plaintiff is not precluded from stating a claim upon which reli¢
can be granted under the FDE R herefore, M&C’s request for judicial notice is DENIED.

C. Washington Consumer Protection Act

To prove a violation of th€PA, a plaintiff must demonstrate the following five
elements: “(1) [an] unfair or deceptive act or practice; (2) occurring in tracemmercge(3) a
public interest impact; (4) [an] injury to plaintiff in his or her business or prgdartd] (5)
causation.’Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. @8 P.2d 531, 532
(Wash. 1986)The failure to meet any of the elements is fatal toGPA claim.Id. at 535 The
first two elements may bestablished independently, dry*a showing that the alleged act
constitutes a per se unfair trade practite. “A per se unfair trade practice exists when a staf
which hasbeen declared by the Legislature to constitute an unfair or deceptiveractaot
commerce has been violatetd! M&C argues that Plaintifhasfailed topleadsufficient facts to
support each required element of B&A claim. (Dkt. No. 21 at 10.)

a. Per SeUnfair or Deceptive Act in Trade or Commerce

Plaintiff has pled the first two elements of her CPA clbyrassertingper seviolations
of two Washington statuteShe Washingtonégislature has declared thias an unfair or
deceptive act in trador commerce for any person or entity to violate the duty of good faith
under Revised Code of Washington 8§ 61.24.163. Wash. Rev. Code 8§ 61.24.135(2). Pursu
that statute, &iolation oftheduty of good faith includes failing to “timely participate i
mediation without good cause.” Wash. Rev. Code § 61.24.163(10)(a). Plaintiff allegd&Ma
failed to timely participate in mediation by failing to appear, becoming sparnsive, and
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making late paymentg¢Dkt. No. 10 at 6, 11Plaintiff attached tdver complaint @ertification
signed by the mediatowhich stateshatM&C represented the beneficiary in the mediation, g

that the beneficiary “failed to timely participat¢Dkt. No. 102 at 2-3.) Therefore, the Court

finds that Plaintiffhassufficiently allegeda per seunfair or deceptive act in trade or commerce

under Revised Code of Washington § 61.24.135(2).

Additionally, the Washington legislature has declared that violations of thkiNgésn
Collection Agency Act ("WCAA") Revised Code of Washington § 19.16.2&@per se
violations of the CPA. Wash. Rev. Code § 19.16.440. UtideYWCAA, “no licensee or
employee of a licensee shall. lrxing an action or initiate an arbitration proceeding on a clair
when the licensee knows, or reasonably should know, that such suit or arbitration is yp#ree
applicable statute of limitatioriswash. Rev. Code § 19.16.250(28)'licensee” is defined as
any person licensed under theCWA. Wash. Rev. Code § 19.16.100.

The complaintllegeshatM&C is a“collection agency” under the @AA. (Dkt. No. 10
at 3.)Plaintiff alleges thaM&C “regularly engages in soliciting claims for collection or
collecting or attempting to collect claims owed or due or asserted to be owedasrodiuer
person as defined BYCW 19.16.100.” [d.) Plaintiff further alleges thai&C knew or should
have known tht thejudicial foreclosure complainastime-barredoeforeM&C filed it. (Id. at
7.) Therefore, Plaintiff has sufficiently allegegbar seunfair act in trade or commercader
Revised Code of Washington §19.16.440.

b. Public Interest Impact

A plaintiff can establish the public interest impact element by proving that the
defendant’s conduct(1) violates a statute that incorporafégash. Rev. Code § 19.86R)(
violates a statute that contains a specific legislative declaration of public interest; ion2)(a)
injured other persons; (b) had the capacity to injure other persons; or (c) has titg tapac
injure other persons.” Wash. Rev. Code § 19.86.093.

Plaintiff alleges thaM&C’s conduct has the capacity to injure othémsa private
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trarsaction, it is‘the likelihood that additional plaintiffs have been or willibgired in exactly
the same fashion that changes a factual patterndrprivate dispute to one that affects the
public interest.’Hangman Ridge719 P.2cat538. The Court looks teeveral factors, including:
(1) whetherthe alleged acts wemmmmitted in thecourse of thelefendants business2)
whether thalefendant advertiseto the public in general3) whether the defendant actively
solicited this particular plaintiff, indicating potential solicitation of othargj (4) whether the
plaintiff andthedefendant occupy unequal bargaining posititthadNo factor is dispositive; they
are merely indicia from which a trier of fact could reasonably find a putiBecdasimpact exists

Id. Whether the public interest impact element is met is a question oficfact.

Plaintiff alleges that she was “powerless to afferd] any progress toward mitigation of

resolution while defendants simply refused to communicate in defiance of thiesarec
mediator, and refused to address the issues of foreclosure in good faith.” (Dkt. N&@2J)Mnat
support of this claim, Plairft allegesthat she defaulted on her mortgdgan and was facing
foreclosure of her home. (Dkt. No. 10 at 4-6.) Plaintiff requested mediation, seeking a loa
modification in an attempt to avoid foreclosuié. at 6) During mediationM&C, who
representethe loan serviceinformed Plaintiff thathe loan modification was not approved, b
that a renewedpglication would be reviewedld.) ThereafterM&C becamenonresponsive ang
ceasedo participate in mediationld.) Accepting the facts alleged as true, it is reasonable tg
infer thatM&C and Plaintiff occupied unequal bargaining positions during mediation.

Moreover, Plaintiffalleges thaM&C is a law firm engaged in the business of collegti
debts on behalf of others, and tM&C started soliciting payment from Plaintiff and collecting
on her mortgage loan after it was in defa(itt. at 3.)Plaintiff further alleges tha?l&C is
compensated fats debt collection servicesld; at 4.) It is reasonable to infeom these facts
thatM&C committed the alleged acts in the course of its business. Therefore, the Couhir]
Plaintiff has sufficiently pled the public interest element of her CPA claim.

I
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c. Injury to Plaintiff

To plead and prove a CPA claifbhe injury involved need not beaat, but it must be

established.Hangman Ridge719 P.2d at 539. Quantifiable monetary loss is not required, but

personal injuries such as mental distress, embarrassment, and inconvenienit@sath ee
financial consequences, do not satisfy the injury requirerfent v. Asset Foreclosure
Services, Ing 334 P.3d 529, 538 (Wash. 2009). “The injuryredat will be met if the
consumer’s property interest or money is diminished because of the unlawful conduttlese
expenses caused by the statytoolation are minimal.’Mason v. Mortgage America, In@92
P.2d 142, 148 (Wash. 1990).

Plaintiff allegeshatM&C's failure to participate in mediatiadn good faith caused her t
suffer an “income reduction” because the “prolonged status in foreclosure disduredr from
eligibility to receive appraisal assignments as an appraiser on the ppraifl Roster.” (Dkt.
No. 10 at 12-13.) AdditionallyRlaintiff allegesthatM&C's failure to mediateén good faith
injuredPlaintiff by leaving her “credit profile in flux,” causing her to incur “arrears, additiona
costs and expenses,” and by “artificially inflat[ing] the cost of [her] gag# loan with the
accumulation of over a decade in arreansl’ gt 12.)Accepting these facistrue, the Court can
reasonably infer thafl&C's failure tomediatein good faith caused an injury Raintiff's
propery interest or moneylherefore, Plaintiff has sufficigly pled the injury element of her
CPA claim.

d. Causation

“To establish the causation element in a CPA claim, a plaintiff mast gfat, but for the
defendant’s unfair or deceptive practice, the plaintiff would not have suffered an”igjarjile
v. Harbour Homes, In¢194 P.3d 280, 290 (Wash. Ct. App. 20@8aintiff alleges thathe
injuries she suffered would not have occurred but for the “needlessly prolongddsorec
status” caused bYI&C’s failure to timely participate in mediatio(Dkt. No. 10 at 13.pPlaintiff
has pled sufficient facts to allatlve Court to reasonably infdratM&C caused the alleged
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injury by failing to timely participate in mediatioithus, Plaintiff has sufficiently pled the
causation element of her CPA claim

In sum, Plaintiff has stated a plausible CPA claim and M&C’s motion to dismiss the
claim is DENIED.

D. Fair Debt Collection Practices Act

The FDCPA prohibits collection agencies from misrepresenting the legal status of
debt, falsely threatening legal action, and making other false represestatidebtors.Panag
v. Farmers Ins. Co. of Washingtd@204 P.3d 885, 897 (Wash. 2008) estabish a vidation of
the FDCPA, a faintiff must demonstrate the following elements:tflg paintiff is a consumer;
(2) the debt arises out of a transaction entered into for personal puii@ysbs;ekfendant is a
debt collectorand (4)the defendant violated one of the provisions of the FDCRéejon Chung
v. U.S. Bank, N.A250 F.Supp.3d 658, 680 (D. Haw. 2017). The plaintiff “need not even ha
actually been misled aleceived by the debt collector’s representation; instead, liability dep
on whether theypothetical feast sophisticatedebtor’ likely would be misled Tourgeman v.
Collins Financial Services, Inc755 F.3d 1109, 1117-18 (9th Cir. 20IM&C argues that
Plaintiff's FDCPA claim should be dismissed becaM&C is not a debt collector under the
FDCPAandM&C did not violate ay of the FDCPAs provisions. (Dkt. No. 2at10-12.}

a. Debt Collector

Under the FDCPA, a “debt collector” is defined asy person who uses any
instrumentality of interstate commerce or the mailany business the principal purpose of
which is the collection of any debts, or who regularly collects or attempts totcdilectly or
indirectly, debts owed or due or asserted to be owed or due another.” 15 U.S.C.(8)1682a
term “debt collectdrrefers to 'someone hired by a creditor to collect an outstanding debt,” g

not to “a debt owner seeking to collect debts for itséfiehsen v. Santander Consumer USA

! M&C does not challenge any otredementsf Plaintiff's FDCPA claim, which the
Court assumes are sufficiently pled.

ORDER
C19-0538JCC
PAGE-8

r=—4

ve

9%
=

ind




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

Inc.,, 137 S.Ct. 1718, 1721 (201T).determining whether a defendant is a debt caltetall

that matters is whether the target of the lawsuit regularly seeks to collect detst®vmn
account or does so for ‘anotherld. Furthermore, a loan servicer will become a debt collectq
under the FDCPA if the debt was in default when it was acquivatker v. Quality Loan
Service Corp 308 P.3d 716, 725 (Wash. Ct. App. 2013).

Plaintiff alleges thaM&C is a debt collectounderthe FDCPA becaudd&C “regularly
uses the mails and/or telephone in their business, the principle purpose of which istoazoll¢
attempt to collect, directly or indirectly, delinquent consumer defidit. No. 10at15-16.)
Plaintiff furtherallegeshatM&C “collects thePlaintiff's loanon behalf of PefendanBank of
New York] who wasassigned this debt after it went delinquend’ &t 15) Additionally,

Plaintiff alleges thaM&C provides debt collection services but has no direct stake in the
ownership or a securiinterest in the debt collectedd(at 4.)

M&C argues that it is not a debt collector under the FDGE@ausdt is engaged only in
securityinterest enforcemen(Dkt. No. 21 at 11-12.) dlvever, the cases thsli&C cites to
support this argument are w@rpuasive because thegal withnonjudicialsecurityinterest
enforcement actions and distinguish such actions from judicial forecl&ee®bduskey v.

McCarthy & Holthus, LLP139 S.Ct. 1029, 1039 (2019) (declining to consider whether thos

who judicially enforce mortgages are debt collectors under the FDCPA) (emphasis added);

McNair v. Maxwell & Morgan PC893 F.3d 680, 682 (9th Cir. 2018) (holdihatlaw firm
defendant who attempted collecthomeowner association fedgsoughjudicial foredosure
acted asdebt collecor” under FDCPA) (emphasis addeHEgre, Plaintiff alleges thafl&C

used unfair practices to collect debt by filing a tibagredjudicial foreclosure complaint. Thus,

the Court finds that Plaintiff hasufficiently pled that M.C was acting as a debt collector unde

the FDCPA.

b. Violation of a Provision of the FDCPA

Plaintiff alleges thaM&C's filing of a time-barred actiorviolated 15 U.S.C. 88§ 1682
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1692f, and other provisions of the FDCPA. (Dkt. Noa1Q6) As previously mentioned, Judgsd
Zilly dismissedM&C'’s actionagainst Plaintiff because it wame-barred.(ld. at 7.)Under the

circumstances, the Court finds that filing a tiyered complaint could be both a misleading

representation and an unfair and unconscionable means of collecting a debt under 15 U.S.

88 1692e and 1692f. Indee@yvsralcourts have found that litigation or the threat of litigation
an attempt to collect on tirdearred debt is a violation of the FDCP3eg e.g., Kimber v. Fed.
Fin. Corp, 668 F.Supp. 1480, 1487 (M.D. Ala. 1987) (holding that a debt collector filing a
lawsuit on a timébarred debt is an unfair and unconscionable means of collecting debt in
violation of section 1692) of the FDCPA);Goins v. JBC & Assoc., P.(G352 F.Supp.2d 262,
272 O. Conn. 2005) (holding that using threat of $aitollect on timebarred debt was a
misleading representation in violation of 8 1692(e) of the FDCPA). Therefore, the @Qdart fi
that Plaintiff has sufficiently pled a violation dfe FDCPA.
[11.  CONCLUSION

For the foregoing reasorBefendant M&C'’s notion to dsmiss(Dkt. No. 2] is
DENIED.

DATED this 9th day of July 2019.

|~ 667 o

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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