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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
CHUCK PILLON,
Plaintiff, CASE NO. 2:19-cv-00710 -BAT
V. ORDER GRANTING MOTIONTO
DISMISS OF DEFENDANTSSCOTT
SCOTT MARLOW, et al., MARLOW AND STATE OF
WASHINGTON
Defendants.

Defendants Scott Marlow (“Marlow”) and&ég of Washington (“State”) move pursuant
to Fed.R.Civ.P. 12(b)(6), to dismiss Plaintiff @k Pillon’s (“Pillon”) amended complaint. Dkt
10. Defendant Julia Garratt also filed a motiomismiss (Dkt. 13), which is addressed by
separate order.

Defendants Marlow and Stagiegue dismissal is warranted because the State has
sovereign immunity; Marlow tgprosecutorial immunity; théoungerandRooker-Feldman

abstention doctrines dictate ti@surt should not hedhis case; and, Pillonas failed to state a

claim. Dkt. 10. In a response entitled “Interine&dling,” Pillon argues he is entitled to summdry

judgment because the uncontested facts showmigeerrors on the part of the two State aggnts

here...Judge Julia Garratt and AAGo8dVarlow.” Dkt. 15 at 5.
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The Court finds that the motion to disms&®uld be granted because Marlow and Sta
are immune from liability and that abstentimythis court is appropriate because federal
adjudication of Pillon’s claims would interfevdth a pending state court criminal matter.

FACTUAL ALLEGATIONS

The State of Washington charged and coedd®illon with unlawful dumping of solid
waste without a permit under RCW 70.95.240. DikfAffidavit of Exhibits to Amended
Complaint), Ex. 2State v. PillonKing County Superior CotuCase No. 16-1-05983-6 KNT).
Pursuant to RCW 70.95.240Q(8)(i), it is a gross misdemeanorr f@ person to litter a cubic yarg
or more. If that occurs, the ®n shall pay a “litter cleanupstéution payment,” which “must
be the greater of twice the actual cost ofaeimg and properly disposingf the litter, or one
hundred dollars per cubic foof litter.” RCW 70.95.240(3)(c)(ii).

Pillon was also charged and convicted ia $ame case of violating the Hazardous Wa
Management Act (RCW 70.105.085(1)(b) & .010) andaking vehicles witout a license with
a prior conviction (RCW 46.80.020). Dkt. 10, Exhibits 1S&te v. PillonKing County Superiof
Court Case No. 16-1-05983-6 KNT) (Ex. 1—firsteamded information), (Ex. 2 — findings of
fact and conclusions of law), and (Ex. 3 — docket sheet showing conviction)).

King County Superior Court Judge Julia Garpresided over theial and Assistant

Attorney General Scollarlow prosecuted the matter. DKtat 3. After Pillon’s conviction, the

1 The Court takes judiciadotice of the filings irState v. PillonKing County Superior Court
Case No. 16-1-05983-6 KNT) and the documents athtd Pillon’s “Affidavit of Exhibits re

Amended Complaint” (Dkt. 75ee e.g., Kimbro v. Mirand@35 F. App’x 275, 278 n.2 (9th Cin.

2018) (internal quotations and citations omitted ¢ourt may consider exhibits attached to a
complaint, . . . as well as document[s] théhauticity of which [are] not contested, and upon
which the plaintiff's complaint necessarily &d{,] even if they are not attached to the
complaint.”)
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Superior Court had to determine the amourgayment, according to RCW 70.95.240(3)(c)(ii).

Given the scale of the litter on Pillon’s propettye State calculated that the volume of cubic
waste on the property was 558,419.88 cubic feet. Dkt. 7, Ex. 5 at 3.

Rather than multiply that by $100 und®€W 70.95.240(3)(c)(ii) to arrive at a
$55,841,988 penalty, the State proposed tie Superior Court fol a stipulation between the
parties that Pillon brought 120 cubic yards dicswaste onto the props during the 12-month
charging periodld. The State contended thaeth55 million was inappropriatel. That lead to
a calculation under RCW 70.95.240(3{ii¢ of an award of $3,888,000d. The Superior Court
agreed and entered an ordetting litter cleanupestitution in the amount of $3,888,000. Dkt.
Ex. 2.

Pillon appealed to the Washington Court of Agls, Division . The parties’ briefs have
been filed and the matter is presently awaitliegision. Dkt. 10, Ex. 4. Ihis appellate brief,
Pillon relies on the same factual allegations relating to ter&r Court’s actions throughout
the trial to support an alleged violati of his federal rights. Dkt. 7, Ex. 12.

Pillon also brought an action in King CourByperior Court regarding the water quality
near his property, which actiordi¢o a stipulation that Washington’s Department of Ecology
not need further water samples. Dkt. 7, Ex. 3wkleer, there is no apparent connection betwe
that stipulation and the solidaste on Pillon’s property.

And finally, Pillon filed the lawsuit in thisase, alleging violations under 42 U.S.C. §
1983 against the State of Washington, “in thespres of” AAG Marlow and Judge Garratt. Dkt
6 at 1. Pillon alleges that AA@larlow and Judge Garratt actéégally throughout the course

of the trial, that the water quality in a nearbyerion the property shows that there is no need
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further remediation, and Pillon was convinced toadllow individuals to stay on his property.
Dkt. 6.

Pillon asks the Court to vacate the litter alg@a restitution order, to order that all funds
be returned to Pillon, and to award “punitive penalties” for “the emotional and practical hat
Plaintiff has suffered.Id. at 21.

LEGAL STANDARD

This Court should dismiss the amended complfthe Court lacks jurisdiction over thg
subject matter of the dispute, ibthe plaintiff fails to sta¢ a claim upon which relief can be
granted. Fed. R. Civ. P. 12(b)(1), (6). In coesidg either basis for dismissal, the Court must
accept as true all material factadlegations in the complairkeniston v. Robert§17 F.2d
1295, 1300 (9th Cir. 1983). In deciding whetheoaplaint states a claim, the Court must
additionally draw all reamable inferences in favor of the plaintiff. at 1300. The Court is not
however, required to accepttage a plaintiff's legabr conclusory allegationd.; Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

When the question involves jurisdictiontbk federal court, the plaintiff must

affirmatively establish jurisdiabin, and that showing is not malle drawing inferences from the

pleadingsNorton v. Larney266 U.S. 511, 515 (19253hipping Fin. Servs. Corp. v. Drakos
140 F.3d 129, 131 (2d Cir. 1998).
DISCUSSION

A. State of Washington — The Eleventh Amendment

The Eleventh Amendment bars lawsuits agatims State of Washing in federal court.
Absent an express waiver ovalid abrogation by Congress, ats's sovereign immunity bars

lawsuit against the state in federal coSge Seminole Tribe of Fla. v. Floridgl7 U.S. 44, 54
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(1996). The State of Washington has noived its Eleventh Amendment immunityhiteside
v. State of Wash534 F. Supp. 774, 778 (E.D. Wash. 1982); RCW 4.92.010. Washington’s
sovereign immunity extends to its supegourts as they are arms of the St&eeater Los
Angeles Council on Deafness, Inc. v. Zolih2 F.2d 1103, 1110Cir. 1987) (suit against a
California superior court is suit against the State, which is barred by Eleventh Amendment
immunity), superseded by statute on other groymtidand v. Wonderl17 F.3d 405, 513,
opinion amended on denial of ren’t27 F.3d 1135 (9th Cir. 1997) (superior court judges arg
State agents or employees).
Accordingly, the Eleventh Amendment bars Pillon’s suit agairsState of Washington
and the King County Superior Court.

B. AAG Marlow — Prosecutorial Immunity

Pillon alleges AAG Marlow made statemetiteoughout the course tie trial and post-
trial motions that are incorrect or illegal. Dktat 7-10. Pillon makeaso allegations regarding
AAG Marlow where he is not acting in hispaity as a prosecuttrying the case.

Prosecutors “are absoluteipmune from liability under § 1983 for their conduct in
‘initiating a prosecution and in prexsting the State’s case,’ insofs that conduct is ‘intimately
associated with the judicial phase of the criminal proceBsirhs v. Reedb00 U.S. 478, 486
(1991) (quotingmbler v. Pachtmam24 U.S. 409, 430-31 (1976)) (citations omitted). These
considerations “arise out of the generahooon-law ‘concern that harassment by unfounded
litigation’ could both ‘cause a deflection of thepsecutor’s energies from his public duties’ ar
also lead the prosecutor to ‘shade his densinstead of exercigj the independence of
judgment required by his public trustVan de Kamp v. GoldsteiB55 U.S. 335, 341 (2009)

(quotingimbler, 424 U.S. at 423). Absolute immunity ynaot apply when a prosecutor is not
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acting as an officer of the court but is engageatirer tasks, like invegfative or administrative
tasks.ld. at 342. Courts look to theuffictional” considerations tetermine if the conduct at
issue is “intimately associated with tjuglicial phase of the criminal procesid! Absolute
immunity can be a bar evendontexts where there is a tigenalty, like civil forfeiture
proceedingsTorres v. Goddard793 F.3d 1046, 1052 (9th Cir. 2015).

Reviewing Pillon’s claims against AAG Marlow the light most favorable to him, the
Court concludes that the claims relate solel AAG Marlow’s acts as a prosecutor preparing
and presenting his case to tieg County Superior Court.€. Marlow suppressed exculpatoryj
evidence; made speculative arguments; refts@erform soil testing; concocted fictional
evidence at the restitution hearing; and t@éa deceptive civil penalty formulaegDkt. 6 at
6-9). Accordingly, AAG Marlow igntitled to absolute immunignd dismissal of the claims
against him.

C. YoungerAbstention Doctrine

Defendants also contend that the amdrmamplaint should be dismissed under the
Youngerabstention doctrine. Théoungerabstention doctrine is baken principles of equity
and comity.Younger v. Harris401 U.S. 37, 43-46 (1971). The equitaplinciple at play is that
courts should refrain from exercising thejuéable powers when a movant has an adequate
remedy at law. Notions of comity require the fiedgovernment to let states be “free to perfo
their separate functions in their separate wags at 44. The Ninth Cirduapplies a four-part
test to determine application Wbungerabstention:

We must abstain und&oungerif four requirements anmet: (1) a state-initiated

proceeding is ongoing; (2) the proceedinglingies important state interests; (3)

the federal plaintiff is not barred from litigating federal constitutional issues in the
state proceeding; and (4) the federal taation would enjoin the proceeding or

REPORT AND RECOMMENDATION- 6

m



10

11

12

13

14

15

16

17

18

19

20

21

22

23

have the practical effect of doing,se., would interfere with the state proceeding
in a way thatroungerdisapproves.

San Jose Silicon Valley Chamber of Commerdgi€a Action Comm. v. City of San Jo$&16
F.3d 1087, 1092 (9th Cir. 2008). Under these fac¥wangerabstention applies.

First, Pillon’s state court criminal matter is currently on apg&edDkt. 10 Ex. 4.
Second, the state court proceedaniges out of a prosecution thaiplicates important state
interests as the State of Wagdtion has a strong interest in emaiag its criminal laws. Third,
Pillon has a full opportunity to raise his compta in his case on appeal. Finally, federal
adjudication of Pillon’s claims would interferattvthe pending state court criminal matter. In
both actions, Pillon relies on the same factllabgations to support aled violation of his
federal rights.

Accordingly, the interests @quity and comity dictate this Court should abstain from
adjudication of Pillon’s claim because all fotmungerabstention factors are satisfied.

D. TheRooker-Feldmamoctrine

To the extent Washington state courts havelered final judgmestn any of Pillon’s
ongoing state court claims, tR®oker-Feldmailoctrine precludes this Court from exercising
appellate jurisdiction over them. Under 28 \CS§ 1257, only the United States Supreme Co
has jurisdiction over appeals from final staburt judgments. “Accordingly, under what has
come to be known as tiiooker-Feldmailoctrine, lower federal courts are precluded from
exercising appellate jurisdiction avinal state-court judgmentsl’ance v. Dennis546 U.S.
459, 463 (2006)see also Rooker v. Fidelity Trust C263 U.S. 413, 415-16 (1923);C. Court
of Appeals v. Feldmad60 U.S. 462, 482-83 (1983). When ssypresented in a federal suit a

“inextricably intertwined” withthe issues in a de facto &ab from a state court decision,
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Rooker-Feldmanlictates that those intertwinesues “may not be litigatedKougasian v.
TMSL, Inc.359 F.3d 1136, 1142 (9th Cir. 2004).

Here,Pillon referenceKing County Superior Couase 18-2-24755-1-KNT in his
amended complaint. Dkt. 6 at 5. The supecmurt entered an order dismissing the complaint
with prejudice on April 29, 2019, pursuant to a stipulation. Dkt. 10, Ex. 5. It does not appe
Pillon appealed that decision. Thus, to the ex®lidn seeks to challendke stipulation here,
theRooker-Feldmamnloctrine precludes this Court fronmviewing that order in an appellate
capacity. And, to the extent there are any issuéss criminal matter (King County Superior
Court Case 16-1-05983-6 KNT) thatrtstitute a final judgment, tHeooker-Feldmamloctrine
similarly precludes this Court from addsesy those issues in an appellate capacity.

CONCLUSION

Based on the foregoing, the Cograntsthe motion to dismiss of Defendants Scott
Marlow and State of Washington (Dkt. 10) afidmisses with prgudice Plaintiff Chuck
Pillon’s claims against them.

DATED this 14th day of November, 2019.

157

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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