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County Hospital District No 2

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

ALI J. NAINI, CASE NO.C19-0886JdCC

Plaintiff, ORDER
V.

KING COUNTY PUBLIC HOSPITAL
DISTRICT NO. 2d/b/a EVERGREEN
HOSPITAL MEDICAL CENTEREet al,

Defendans.

This matter comes before the Courtl@efendant King County Public Hospital District
No. 2’s (Evergreen) motion for a protective order regarding Plaintifi{s)@8) subpoena (Dkt.
No. 50)andon Evergreen’s motion to quash Plaintiff’'s subpoena to testify at a deposition if
civil trial to Al DeYoung (Dkt. No. 44). Having considered the partieg@fbrg and the relevant
record, the CoutGRANTSIn part and DENIES in pathe motionfor a protective ordeilhe
also Court GRANTS in part and DENIES in part the motion to quash.
l. BACKGROUND

The Court previously laid out Plaintiff's allegations and the procedural history in thig
case; the Court will not repeat thiatormation here.$eeDkt. No. 79 at 1-4.To date, Plaintiff
has deposed nine fact witness&edDkt. No. 45 at 2 On August 22, 2019, Plaintiff served Al
DeYoung, the Chairman of Evergreen’s Board of Commissioners, with a subpoestidyt@ata
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deposition, EeeDkt. No. 45-1 at 36—40), which Plaintiff later supplemented with a second
subpoena(see idat 42-46). On August 29, 2019, Plaintiff serviédergreerwith asubpoena
pursuant to Federal Rule of Civil Procedure 30(b)®geDkt. No. 52-5.)Six days later,
Plaintiff served Evergreen with an amended deposition notice that included addamosl t
(SeeDkt. No. 52-6at 4-6.)

Counsel for Plaintiffs and Defendants subsequently discussed the subpoenas for M

DeYoung and Evergreenlong with other discovery issues, via telephone on Septemb&eH).

Dkt. No. 56-3 at 2.) During that discussion, Plaintiff clarified that his 30(b)(6) deposvtuld
be his tenth deposition; the deposition of Mr. DeYoung would be Plaintiff's elev&aé.id).
Plaintiff also agreed to narrow certain topics contained in the 30(b)(6) subpakamanded
notice.(See id. However, the parties were unablefubfly resolve their disputes regardiagher
the 30(b)(6) subpoena or Mr. DeYoung’s subpoefeae (id. Consequentlyizvergreerfiled a
motion for a protective order limiting the scope of the 30(b)(6) subpoena and a motion to ¢
Mr. DeYoung’s subpoenaSgeDkt. Nos. 44, 50.)

Amid the briefing for those motions, Plaintiff has made several requests ©btinte
(SeeDkt. No. 55 at 4.) Specifically, Plaintiff requests that the Court grant him teadepose
Mr. DeYoung, to depose Christine Abraham, and to re-open the deposition of RobertIGgis
Evergreeropposes those requesSe€Dkt. No. 59 at 1-2.)

. DISCUSSION

A. Legal Standards

Discovery motions are strongly disfavorégarties may obtain discovery regarding an
nonprivileged matter that is relevant to any party’s claim or defense and jpvopbtt the
needs of the case.” Fed. R. Civ2B(b)(1).One particular method of discovery is the Rule

30(b)(6) deposition. Under Rule 30(b)(6),

[A] party may name as the deponent a public or private corporation, a partnership,
an association, a governmental agency, or other entity and must desgithibe
reasonable particularity the matters for examination. The named orgamizaish
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then designate one or more officers, directors, or managing agents, or designatsg
other persons who consent to testify on its behalf; and it may set out the matters on
which each pen designated will testify. .. The persons so designated shall
testify as to the matters known or reasonably available to the organization.

This procedure allows a party to obtain sworn admissions that are binding on the tiqyanizg
Hardin v. Wal-Mart Stores, Inc2011 WL 11563217, slip op. at 2 (E.D. Cal. 2011). Rule
30(b)(6) is, therefore, “a powerful and important discovery tddl.”

While important, Rule 30(b)(6) is not without its limits. Embedded within Rule 30(b)
is the requirement that the party seeking the deposition “describe with reaspaiaiularity
the matters for examination.” This requirement enstinat the named organization has
sufficient notice to prepare for the depositi&ee Buie v. District of Columhbid27 F.R.D. 1, 7
(D.D.C. 2018). In addition, a 30(b)(6) deposition must comply with the requirements of Ru
See idat 7 n.3 (distinguishing betwe&ule 30(b)(6)’'sreasonable particularity requirement arj
Rule 26’s requirements). A 30(b)(6) depositionsintherefore seek information that is “releva
and “proportional.” Fed. R. Civ. P. 26(b)(Relevant information is “any matter that bears on
or that reasonably could lead to other matter that could bear on, any issue thayserimthe
case.”"Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 351 (1978). Proportionality is a matt
of “the importance of the issues at stake in the action, the amount in controversy, s parti
relative access to relevant information, the partiesburces, the importance of the discovery
resolving the issues, and whether the burden or expense of the proposed discoveriiousve
likely benefit.” Fed. R. Civ. P. 26(b)(1).

If a party believes that a Rule 30(b)(6) subpoena or notice is improper, thenrnioway
for a protective ordefred. R. Civ. P. 26(c)(1). The party seeking a protective order bears th
burden of showing that there is good cause for the court to issue thdmmrégRoman Catholic
Archbishop of Portland661 F.3d 417, 424 (9th Cir. 2011).

B. The 30(b)(6) Deposition

Plaintiff's 30(b)(6) subpoena and amended notice seeks information on 13 t8pes. (

Dkt. No. 526 at 3-5.) The Court will address each topic in turn.
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1. Topcl

Topic 1 seeks twoategorieof information: (1) information about “Evergreen’s policig
and procedures with regard to decisitmsesuscitate designations for Intensive Care Unit
patients,” and (2) “documentation of the discussions by any providers or stafPlaithtiff’s]
patients regarding code status chartbesughout a patient’s hospital staySeeDkt. No. 52-6
at 3.)

Evergreen does not appear to object to Plaintiff's request for the firgbcatef
information, and that information is relevant to Plaintiff's claim that Defendantsaignga to
have his privileges revoked after he raised concerns about ICU physicianpentypadvsing
patients to consent to Do Not Resuscitate designatiSasDkt. No. 23 at 8-9, 11, 45-46lhe
first category in topic 1s therefore appropriate.

While Evergreen daenot object the first categoof information, Evergreen doedject
to the second category, arguing that it would require research into and testignmalyng
hundreds of patientsSéeDkt. Nos. 50 at 10, 59 at 4.) In resporBRjntiff states that his
“willing to limit the specific patients at issue to those for whom their relatives orgaue® have
submitted declarations and/or for whom Defendants have request@elanaiff] produce their
entire medical records(Dkt. No. 55 at 11.) But Platiiff's offer is apparenti not enough for
Evergreenit insists that “topic 1 is better suited to the specific individuals involved in those
decisions, not the hospital’s corporate representative.” (Dkt. No. 59 at 4.)

Even if an individual could testify about the topics in a Rule 30(b)(6) notRe(g(6)
deposition is not necessarily cumulati$ee Sunwood Condo. Ass’n v. Travelers Cas. Ins. G

Am, Case No. C16-1012cC slip op. at 2 (W.D. Wash. 201{giting Mitchell Eng’g v. City

o. of

and County of San Francisc®010 WL 455290, slip. op. at 1 (N.D. Cal. 2010)). This is because

an individual’s testimony binds only that person, whereas a 30(b)(6) deposition bindstyhe ¢
Id. (citing Appleton Papers Inc. v. George A. Whiting Paper, 009 WL 2870622, slip op. at
(E.D. Wis. 2009)). Accordingly, so long as it is relevant for a party to seek ayisepasition
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on a subject, it is appropriate for the party to question the entity about the subject(d 30(
deposition See idAn entity’s position is ordinarily relevant when the entity is a party tesa.cd
See id(“The need to discover an entity’s position makes sense in certain contextss suwna
that entity is the opposing party.”)

Here,it is relevant for Plaintiff to seelkvergreen’s position on the discussibimat
providers or staff had with certain patients. Those discussions might shed light ocisiende
terminate Plaintiff's privileges, and Plaintiff has named Evergreen asyawdao is liable for
that decisionSee Sunwogdase No. C16-1012€C slip op. at 2; (Dkt. Nos. 28 at 5, 98 at 5).
Consequently, the second category in topic one is relevant and propaftiomiétd according
to Plaintiff's stipulation.

2. Topic 2

Topic 2 seeks “information as to when indivitlpatient resuscitation status changes
were made,” including financiahformation about those status chang8geDkt. No. 52-6 at 3.)
Evergreen objects to topickigcausét is not limited to specific patients andoirportedlyseeks
irrelevant informéon. (SeeDkt. No. 50 at 10.) The first objection is well-taken, and Plaintiff
agreed to limit his request to the previously-mentioned subset of his pas=eRk{. No. 55 at
11.) The secondbjection however, fails to appreciate the low barrelevance. Relevant
information is “any matter that bears on, or that reasonably could lead to otherthatteuld
bear on, any issue that is or may be in the c&ggenheimer Fund, Inc437 U.Sat351.
Plaintiff has met thisow bar because the requested financial information could reveal whet

Evergreen had a financial motive to ignore his complaints and suspend his priviSgese.g.

1 Evergreen claims, “Nowhere in Plaintiff’'s Complaints does he assert fafthat his alleged
disagreement with how ICU physicians counseled mutual patients wasdihamotivated.”
(Dkt. No. 50 at 11.) This is wrong. Plaintiff’s third amended compkaleges, Defendants had
and have an economic motive to provide less care to certain patients in the ICU ansiféo tr
those patients to a hospice owned by Evergreen. Defendants had and have an econ@hic
in depriving [Plaintiff] of his privileges and practice at Evergreen Hosp({akt. No. 28 at 41—
42))
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Dkt. No. 28 at 41-42).

In its reply, Evergreealsoargues that “Defendants havesady answered topics 2 and
to the best of their ability.” (Dkt. No. 59 at But a deposition topic is not “unreasonably
cumulative” just because a party explored the topic through interrogatoreguests for
production.SeeFed. R. Civ. P. 26(b2((C)(i); Bizzaro v. First Am. Title Co., LLQ016 WL
2939146, slip. op. at 3 (D. Utah 2016) (“Even if the requests were identical, it is not alway
unreasonable to allow both interrogatories and a designee deposition regardingetalgact
matter.”). The reasois simple: there is a meaningful difference between receiving a docum
from an entity and asking the entity’s corporate representative about that dotuenant
under oath. Thus, topics 2 and 3 are relevant and proportional even if Defcinalze already
provided information relating to those topics.

3. Topic 3

Topic 3 asks about “Evergreen’s policies and procedures with regard to tragsferri
Evergreen patients to end-dk care at Evergreen’s Hospice Care facilitieS&€Dkt. No. 52-6
at3.) As with topics 1 and 2, Plaintif willing limit topic 3to Plaintiff's patients “for whom
their relatives or surrogates have submitted declarations and/or for whemdBefs have
requested thdPlaintiff] produce their entire medical redst” (SeeDkt. No. 55 at 11.) This
limitation resolves Evergreen’s concerns about the burdens imposed by t&eel3kit No. 50
at 10.)

4. Topic 6

Topic 6 seeks “Evergreen’s policies and procedures for peer review” and
“[dlocumentatiorrelated to any decision or recommendation made by Evergreen peer revig
since 2015.” $eeDkt. No. 52-6 at 4.) Evergreen argues that Topic 6 “seek[s] testimony of
privileged attorng/client discussions.However,“the topic is not, in and of itself, prated

from questioning under the attornelyent privilege.”Erickson v. Biogen, IncCase No. C18-

3

J7

ent

1029JCC slip op. at 3 (W.D. Wash. 2019). Accordingly, “the Court need not strike the entire
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guestion as violative of the attorney-client privilege. Independent objections oaadeeon this
basis at the depositiond.

5.  Topic7

Topic 7 seeks “Evergreen’s strategic direction and plans for the neurosdegaryment
with regard to the use of hospital-employed physicians versusphitgpractices for the
provision of neurosurgery services.” (Dkt. No. 52t@l) Evergreen objects to this topic on
several grounds. First, Evergregmserveghat the topic is not limited to a specific point in tim
(SeeDkt. No. 50 at 11.) Plaintiff recognizes tlissueand agrees to limit topic 7 to 2016 onwa
(SeeDkt. No. 55 at 12.) Second, Evergresssertshat the topic seeks “commercially sensitive
information.” (SeeDkt. No. 59 at 5.) But “there is no absolute privilege for trade secrets ang
similar confidentidinformation,” Fed. Open MktCommy. Merrill, 443 U.S. 340, 362 (1979)
(citing 8 Charles AlaWright & Arthur R.Miller, Federal Practice and Procedur2@®3
(1970)), and Evergreen does not even try to “demonstrate by competent evideree that t
information sought through discovery is a trade secret and that disclosure of thensglur&e
harmful.” De Law Torre v. Swift Transp. G014 WL 3695798, slip op. at 2 (E.D. Cal. 2014
(quotingCocaCola Bottling Co. of Shreveport, Inc. v. Coca-Cola,d€87 F.R.D. 288, 292
(D.C. Del. 1985)). Third, Evergreen argues that the phrase “strategicatraatl plans” is not
particular enough(SeeDkt. No. 59 at 5.)et, the phrases no more ambiguous thd@anguage
like “policies and procedures” to which Evergreen does not object. And a depositiondegic
not be free from all ambiguity because ambiguity is, to some degree, inevitable.

6. Topic 8

Topic 8seekgesponses about “[t]he applicability of Evergredviadical Staff Bylaws
to Evergreen’s actions with regard[Riaintiff's] 2018 application for renewal of privileg,”
including whether specific actions in the case complied or did not comply with the/8yEee
Dkt. No. 52-6 at 4.) In response to Evergn’s argument thadpic 8 impermissibly seeks legal
conclusions,geeDkt. No. 50 at 7), Plaintiff agrees to “narrow the topic and clarify that he s
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testimony regarding the meaning of the bylaws provisions concerningahsi@iftf privileging
decisions, rather than whether specific actions taken by Evergoegpiied with those
provisions, (seeDkt. No. 55 at 8)However, Evergreen asserts that even as narrowed, the t
still impermissibly seeks legal conclusiofSeeDkt. No. 58 at 3.)

It is ordinarilyimproper for a party to seek discovery about the opposing party’s legd
conclusionsSee, e.gCardinal Aluminum Co. v. CohtCas. Co, Case No. C14-0857BR-
LLK, slip op.at3—4 (W.D. Ky. 2015) (citind8yrd v. Wal-Mart TranspLLC, 2009 WL
3055303, slip op. at 2 n.3 (S.D. Ga. 20098H Landscaping, LLC v. Col. Structures In2007
WL 2472056, slip op. at 4 (D. Colo. 2007). This princigees not exist because a party’s leg4
conclusions are secret (they are not). Rather, the principle Stamthe general rule that a
party may request information only if that information is “relevaBeg Cardinal Aluminum
Co, Case No. C14-085T7BR-LLK, slip op.at 3-4. Legal conclusions are rarely relevant
becaus¢heyare usually not admissible aial as evidenceSee id.

While a party’s legal conclusions are normally not a relevant subject fovdryca
party’s belief about the law could be. In the criminal law context, for exampgkfeadant’'s
belief about the law might be relevanttbether the defendant actedgood faith.See United
States v. NapouR017 WL 6375729, slip op. at 11 (E.D.N.Y. 2017) (holding defendant’s be
about foreign law was relevant to showing his good faith). Thus, in some circunssitmakes
sense for a partto depose a witnesdbout what the witness believite law to be.

Here, Evergreen’s belief about the meaning of its bylawslevant. Plaintiff alleges tha
Evergreen acted in bad faith when it suspended his hospital privil&ges.g.g.Dkt. No. 28 at
44.) Relevant to the issue of bad faith is weethvergreen believed that th@dowvs entitled
Plaintiff to procedural protections and chose to not give Plaintiff those protections.
Consequently, Plaintiff may ask Evergreen what it believed the bytawean.

7. Topic 9

Topic 9 seeks statistical information about “applications filed by members airiéeea’s
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medical staff for renewal of privileges since 2005&¢Dkt. No. 52-6at 4.) As with virtually all
of the other topics, Evergreen also olbgeo topic 9. Evergreen first observibsit Plaintiff could
have sought the statistical information through interrogatories or requeptsdoiction. See
Dkt. No. 50 at 13.) This is true, but as previously discuskede isadifference between segn
statistics on a page and asking a corporate representative to explain thsiges stha
depositionSee Bizzar@016 WL 2939146, slip. op. at 3. Thus, Plaintiff may ask about the
statisticalinformation at a 30(b)(6) deposition even if Evergreen could have protheed
information in another fornEvergreen nexpoints out that Plaintiff already deposed Dr. Kevil
Hanson about the statistical informatiolal. Y But Dr. Kevin Hanson’s position on the
information is not the same as Evergreen’s position, and Evergreen’s positionastrélecause
Evergreen is a partfiee SunwogdCase No. C16-1012€C slip op. at 2.

8. Topic 10

Topic 10 asks about “the end of employment at Evergreen of Dr. Amy Beiter, Dr. E
Abdu, and Dr. Peter Nora, as watl the departure from the Evergreen medical staff of Dr.
Christine Price.” $eeDkt. No. 52-6 at 4.Evergreerargues thathe departures of these nonpar
physicians ara@relevant to Plaintiff's claims.§eeDkt. No. 50 at 11.) Plaintiff argues in
resporse that the “sudden spate of departures is relevant regfipdiangfiff's] claims. . .that he
was damaged by a culture of retaliation, hostility to physician concerng)adebuate patient
care at Evergreen.SgeDkt. No. 55 at 9-10.)

A person’s reasons for departing from a job can be highly sensitive. The person mi
leave their job because they were harassed by a coworker, b#eayuseuggled with a mental
illness, orbecause¢hey made an embarrassing mistake. Given the potentially sensitireaf
the subject, courts take “special care” before allowing discovery into @aggects of a
person’s employment historgee Boltzer v.43 Commc’ns Corp287 F.R.D. 507, 510 (D. Ariz
2012) (“Personnel files may contain information that is lpoivate and irrelevant to the case,
therefore special care must be taken before personnel files are turned ovenerse palty.”);
ORDER
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cf. Seattle Times Co. v. Rinehat67 U.S. 20, 35 n.21 (1984) (“Although [Rule 26(c)] contain
no specific reference farivacy. . . such matters are implicit in the broad purpose and langu
of the Rule.”). Thus, whil@rivate aspects of a persoesiployment higiry arediscoverable if
relevantsee Lauer v. Longevity Me@linic PLLC, Case No. C13-0860cC slip op. at 4 (W.D.
Wash. 2014) (requiring disclosure of personnel files in employment discriminaserbecause
those files could provide evidence of “comparators” and a “pattern or practice” of
discrimination) there must be an “objective basis” to believe that those aspects might be
relevant.See Paschal v. Am. Family Mut. Ins. Goase No. C14-164BSM, slip op. at 4 (W.D.
Wash. 2015) (denying request for personnel files where plaintiff provided no ‘i@bjbeasis” to
believe that those files would reveal that defendant offered employeesvasdatundervalue
claims);Darwish v. Family Dollar Stores, In2010 WL 2086107, slip op. at 2 (D. Colo. 201(
(“[S]eeking such records about a nonparty witness without some basis in fact is the class
fishing expedion.”); Washington v. Thurgood Marshall Acad30 F.R.D. 18, 23-24 (D.D.C.
2005) (limiting discovery of employment records of non-parties to “recordsvimgopossible
patterns similar to the facts in the present cagdig theoretical possibility thétose aspects
could somehow be relevant is not enough.

Here, Plaintiff offers no objective basis to believe that the circumstancesinding the
departures of Dr. Beiter, Dr. Abdu, Dr. Nora,[am. Price are relevant. Plaintiff's central claim
thatDefendants retaliated against him because he raised concerns about how ghgsician
Evergreen’s ICU were improperly advising elderly patients to conseiR® d2signations or
transfers to endf-life palliative care(SeeDkt. No. 98 at 9-12, 47-48, 5R)aintiff could try to
prove this claim by showing that Evergreen had a “pattern or practice” lditiathagainst
physicians who raise such conceisee LaugrCase No. C13-0860€C slip op. at 4, but he
offers nothing to suggest that Dr. Beiter, Dr. Abdu, Dr. Nora, or Dr. Price &gedrconcerns
similar to Plaintiff's—or that they raised concerns at @keeDkt. No. 55 at 9-10). Instead,
Plaintiff offers the mere fact that those people left their positions as eeidaocgh that
ORDER
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Evergreen maydve retaliated against the(ee id). This is hardly evidence that those
individuals’ departuresinvolv[e] possible patterns similar to the facts in the present case,”
Thurgood Marshal Academg30 F.R.D. at 234. And absent such evidendke Court will not
allow Plaintiff to invadgpeoples’ privacy in the hope that something relevant turnSes.
PaschaJ Case No. C14-164BSM, slip op. at 4PDarwish, 2010 WL 2086107, slip op. at 2.

9. Topic 11

Topic 11 seeks information about “the preservation or lackthereof of notes taken du
committee meetings. .which formed the basis of official minutes of those meetingeeDkt.
No. 52-6at 4-5.) Evergreerobjects to topic 11 because it is unlimited as to time and the typ
committees atssue. $eeDkt. No. 50 at 13.) Plaintiff agrees to limit the topic to span from 2(
to the present and to covanly certain committeesSeeDkt. No. 55 at 10.) As limited, topic 11
seeks information that is relevant and proportional to the needs case.

10. Topic 13

Topic 13 seeks information concerning “the identification, gathering, and productiof
documents responsive [Blaintiff's] discovery requests to Evergreen in this lawsuB€eDkt.
No. 52-6 at 5.Evergreerargues that design&ed representativeould notmeaningfully testify
about the topic because document retrievals were overseen by att(fBeefkt. No. 50 at 7—
8.) And because attorneys were responsible for the document retrieraigreeralso argues
that the topic requests information that is protected by atterieyt privilege and the work
product doctrine.See id) Plaintiff does not substantively contest Evergreen’s argumesets, (
Dkt. No. 55 at }, and those arguments are witaken,see Club v. BNSFRCo, Case No. C13-
0967JCC slip op. at 5 (W.D. Wash. 2016). Accordingly, Plaintiff may not ask about topic 1

C. Plaintiff's Requestfor Leave to Take the Deposition oMs. Abraham

Rule 30(a)(2)(A) states that a party “must obtain leave of court” to take aititapdg1)
the deposition would result in the party taking more than 10 depositions and §ayttke have
not stipulated to the depositidBvergreerdoes not stipulate to Plaintiff taking more than 10
ORDER
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depositions. $eeDkt. No. 56-3 at 2.) Consequently, if Plaintiff wishes to take more than 10
depositions, then he must obtain the Court’s leave to do so. Fed. R. Civ. P. 30(a)(2)(A).

In Plaintiff's response to Evergreen’s motion for a protective oRlamtiff requests
leave to take the deposition of Christine Abralfaf@eeDkt. No. 55 at 2.) Under Rule 30(a)(2)
the Court “must grant leave” if the depositigirelevant and proportional to the needs of the
caseSeeFed. R. Civ. P. 26(b)(1), 30(a)(2). Here, the deposition of Christine Abraham seel
relevant and proportional information because she sent the broadcast email announcing
Plaintiff's “resignation—a central event in this cas&egeDkt. No. 55 at 2.) Accordingly, the
Court GRANTS Plaintiff leave to take the deposition of Christine Abraham.

D. Plaintiff’'s Request for Leave to Reopen the Deposition oDr. Geise

Plaintiff also requests leave toopen the deposition @r. Geise. Dr. Geise’s depositio
was first taken before many of the significant events in this case oco{Beetl. at 2.)
Consequently, Plaintiff has good cause to re-open Dr. Geise’s deposition. Théh€wmidre
GRANTS Plaintiff leave to r@pen Dr. Geise’s deposition.

E. Plaintiff's Request to Depose Mr. DeYoung and Defendant’s Motion to

Quash the Subpoena of Mr. DeYoung

Plaintiff further requests leave to depose Mr. DeYolthwgergreerobjects to Plaintiff's
request on the grounds thiaviolates the “apex doctrine” and seeks irrelevant informatiSee(
Dkt. No. 44 at 8-11.) The apex doctrine allows a court to limit depositions ofehigh-
corporate management to prevent harassriRekaird v. BNSF R Co., Case NoC14-0176-
RSL, slip op. at 1-2 (W.D. Wash. 2015). Depositiohsuch individualsareallowed if (1) the

deponent has “unique first-hand, non-repetitive keolge of the facts at issue in the case” an

2 Evergreen objects to Plaintiff's requests for leave as procedurally inmp(8peDkt. No. 59 at
1-2.)Evergreen has, however, fully briefed the merits of Plaintiff's requ&ste genelly Dkt.
Nos. 44, 57, 59.) Consequently, Evergreen will not be prejudiced if the Court rédaehesrits
of Plaintiff’'s requestsThe Court therefore construes the recgiesPlaintiff's response as a
motion for leave and will address the merits of thmequests.
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(2) “the party seeking the deposition has exhausted other less intrusive mdthadsl’In this
case, Plaintiff has shown that Mr. DeYoung has personal knowtd#agkevant factsMr.
DeYoung is the Chairman of Evergreen’s Board of Commissiors&esDkt. No. 53 at 2.)n
that position, Mr. DeYoung Isshadunique access to important decisions bearing directtizien
case, includig the ultimate termination of Plaintiff's privilege&de idat 5.)In addition,
Plaintiff has sought and failed to obtain clear answers to questions about thosmsleEmsi
example, Plaintiff has struggled to determine what, exactly, occduagthe critical Board
meeting onJanuary 15, 2019Sge idat 5-6.) Mr. DeYoung could shed light on both that
meeting and other important events. The Court therefore GRANTS Plaintifftedepose Mr.
DeYoung.

Although a deposition of Mr. DeYoung is proper, topic 4 of Plaintiff's subpoena of M

DeYoungseeks irrelevant inforntian. Topic 4 requests information relating to the end of Ropert

Malte's, Dr. Beitets, Dr. Abdus, Dr. Nora’s and Dr. Geiss employment at Evergree(tee
Dkt. No. 44 at 5.) As discussed previously, Plaintiff has not provided any objective basis tq
believe that the end ¢iie employment of Dr. Beiter, Dr. Abdu, Dr. Nora, or Dr. Gésse
relevant to the claims he brings against Defend&as.supr&ection 11.B.8 And Plaintiff does
not explain why the end of Mr. Malte’s employment is relevant beyonthth¢hat he was
previously Evergreen’'s CEQS€eDkt. No. 53 at 7.) Consequently, the Court GRANTS
Evergreen’s motion to quash only with respect to topic 4.
1. CONCLUSION

For the foregoing reasons, the Court GRANTS in part and DENIES ikpargreen’s
motion to quash Plaintiff's subpoena to testify at a deposition in a civil trial to Xoeg (Dkt.
No. 44);GRANTS Plaintiff's request for leave to take an eleventh and twelfth deposisiea, (
Dkt. No. 55 at 45); GRANTSPlaintiff's request for leave to1@pen a depositionsée id); and
GRANTS in part and DENIES in part Evergreen’s motion for a protective ordednega
Plaintiff's 30(b)(6) subpoena (Dkt. No. 50). The Court ORDERS Plaintiff to amend thos wipi
ORDER
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the30(b)(6) deposition as follows:

1. Fortopic 1, Plaintiff must limit the specific patients at issue to those for whom their
relatives or surrogates have submitted declarations and/or for whom Defendants ha
requested thalaintiff produce their entire medical records.

2. For topic 2, Plaintiff nast limit the specific patients at issue to those for whom their
relatives or surrogates have submitted declarations and/or for whom Defendants ha
requested thalaintiff produce their entire medical records/

3. For topic 3, Plaintiff must limit the specific patients at issue to those for whom their
relatives or surrogates have submitted declarations and/or for whom Defendants ha
requested tha&laintiff produce their entire medical records.

4. For topic 7, Plaintiff must limit the topic to 2016 onward.

5. Fortopic 8, Plaintiff must narrow the topic so that he seeks testimony regarding the
meaning of the bylaws provisions concerning medical staff privilegingidesi
Plaintiff is prohibited from inquiring whether specific actions taken by Eeergr
complied with those provisions.

6. Plaintiff is prohibited from inquiring about topic 10.

7. For topic 11, Plaintiff must limit the topic to span from 2016 to the present and to cqver
only the following committees: (1) the Quality Peer Review Committee; (2) the Medica
Executive Committee; (3) the Credentials Committee; (4) the Board of Commissiongers
(with regard to their meetings on medical staff privileging applications); gridl€3une
28, 2016 ad hoc meeting between Defendant Robert Geise and the
hospitalists/intensivists concerning Plaintiff.

8. Plaintiff is prohibited from inquiring about topic 13.

1
1
1

ORDER
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ORDER

DATED this 17th day ofDecember 2019
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




