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County Hospital District No 2

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ALI J. NAINI, CASE NO.C19-0886JdCC

Plaintiff, ORDER
V.

KING COUNTY HOSPITAL DISTRICT NO.
2etal,

Defendants.

This matter comes before the Courtl@efendantspartial motion to dismis@kt. No.
32). Having considered the parties’ briefing and the relevant record, the Coudriahds
argument unnecessary and her&@ANTS the motion in part and DENIES the motion in par
for the reasons explained herein.
l. BACKGROUND

In early2012, Plaintiff Ali J. Naini, a neurosurgeon who works at Defendant King
County Hospital District No. 2 (“Evergreenhecame concerned that physisan Evergreen’s
intensive care unit were improperly advising his elderly patients to comsBot Mot
Resuscitate designationstransfers to endf-life palliative hospice care without his knowledd
(Sedad. 11 32—34 Plaintiff raised his concerrie Evergreen’ssdministration, telling the hospita
that these patients could be saved with more aggressive treatfesd. {| 45.) According to
ORDER

C19-0886JCC
PAGE- 1

Doc. 79

R

|

e.

o

Docket

5.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2019cv00886/274058/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2019cv00886/274058/79/
https://dockets.justia.com/

© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

Plaintiff, his concerns were not taken seriousBed idf 45.) Instead, specific employees at
Evergreemurportedly responded by campaignindhewvethe hospitalevoke Plaintiff's medical
staff privileges.(ld. 1 220.)

The campaign against Plaintiffas allegedly spearheaded by Defendant Melissa D. L
M.D., the medical director of Evergreen’s ICU anddivector of the hospital’s Quality
Assurance CommitteeSée idf24, 46-60.) In 2013, Dr. LaggedEvergreen to approve a s
of “Neurosurgical CaManagement Guidelines” that would limit Plaintiff's authority over his
patients in the ICU.I4. 1 57.) Dr. Lee’s efforts proved successful, and Evergreen ultimately
adopted the guidelines on January 5, 206 .y 59.)

That same year, a conflict arose over the treatment of two of Plaintiffenpsat(d.

1 67.) Plaintiff expressed his concerns regardiogé patients’ treatment to DefendRaibert E.
Geise, M.D., the then-president of Evergreen’s medical skdfff 68.) At the same timé)r.

Lee contacted Dr. Geise and asserted that Plaintiff was breaking Evergr@erce
management policyld. § 71) After hearing from Dr. LeeDr. Geise met with Defendant Jame
O’Callaghan M.D., and Dr. Scott Burks on June 23, 2016, to create a “to do” list for Plainti
(Id. 1 73.) Dr. Geise then held a meeting with Dr. Lee and other ICU $taff. 76.) At the
meeting, Dr. Lee urgeBvergreen’sadministration to act against Plaintiffd. § 77.)Dr. Geise
assured Dr. Lee that he had a “plan for formal revield.) (

The day after the meeting, Dr. Geise initiatechdrhocprocesghat, according to
Plaintiff, wasintended to justify a Focused Professional Practice Examin@boicern period
for Plaintiff.! (1d.) As part of thaprocess, Dr. Geise appointed Bean Kincaids head of a
committee to investigate Plaintiff's patient cade. § 78.) Dr. Geise also instructed two
unidentified Evergreen neurosurgeons to perform internal reviews of the medmals of three

patients that Plaintiff admitted to the ICU in the spring of 206 .Y(80.) And when that

L“An FPPEC is a timelimited period during which a hospital evaluates and determines a
physician’s professional performancdd.( 73.)
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internal review concludetthat Plainiff had given adequate care to those three patients, Dr.
commissioned an external reviewer to assess Plaintiff's care in eachda%$.91-92.)
Although te reviewer issued a report that was generally favorable towards Pkicitifftal
competencythe reportaisedissues relating to documentation andhtaragement policiesd(
1992-96.) Given these purported issues, Defendants subsequently informed Plaintiff on
September 12, 2016, that they had created an EPRGuiring Plaintiff tacomplete tasks
relating to his communication with colleagues and sthiff.{( 98.)

On April 3, 2017, Dr. Geise sent a letter demanding that Plaatgidf complete a
competencyassessmerdt the University of California in San Diegtd.( 102.) When Platiff
refusedto undergo thassessmenbDr. Geisesent Plaintiff another letter on September 27, 20
stating that if Plaintiff did not go to California, “the Medical Staff will considaurynon
compliance as a voluntary resignationd.{ 118.) DrGeise’ssecondetter prompted Plaintiff
to file the initial complaint inthis case irKing County Superior Courtgequestinga temporary
restraining ordepreventingevergreen from terminatingjs privileges. Id. § 118.) In response t
Plaintiff's requeg, Defendants withdie the assessmergquirement.I@.  119.)

After withdrawingthe assessment requirement, Evergreen implemented a “Correcti
Action Plan” involving an ongoing review of Plaintiff's cases in 201&. { 122.) That review
identified potential issues in three cases, which were then sent for reviewCietlentials
Committee. Id. 1 130.) he Credentials Committee neat January 9, 2019, and voted—witho
hearing from Plaintif—to notrenewhis privileges (Id. 11131, 135.) Following th€redential
Committee’sdecision, Dr. O’Callaghan, who by that time had becormesigentof Evergreen’s
medical staffauthored a report purporting to summarize the basis for the decididh1@7.)

On January 14, 201%he Medical Executive Committee met and accepted the Crede
Committee’s recommendation to suspend Plaintiff's priviledds{(165.) One day later,
Evergreen’s Board of Commissioners also held a meeting, \Winidd’Callagharattended(ld.

1 168.) Once the meeting concluded, Dr. O'Callaghan told Dr. Geise that the Board hadl d
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to notrenewPlaintiff's privileges (Id. 1169.) Dr. O’'Callaghan similarly told Plaintiff in a
telephone conversation that “the Board upheld the decision of MEC teaushmend re
credentialing and that Plaintiff's privileges were therefore terminatédl. { 170.) BuPlaintiff
alleges thabDr. O’Callaghan was incorrect: “the Board had not approved anythilag J (81.)

Even though[Plaintiff's] privileges had never been officially rescindedd. 1 188),
Defendants sent a broadcast email on January 17, 2019, “claiming that the Board tnaebapy
[Plaintiff's] ‘resignation.” (Id. 1175.) The email was sent to at 1e280 hospital personnel, an
news of Plaintiff's alleged resignation circulated quickly throughout theaakdommunity. id.
11175-82.)

On February 1, 2019, the Superior Court vacated the suspension of Plaintiff's privil
(Id. 1 186.) Plaintiff subsequently amdechis complaint to add nine claims for damaggainst
Dr. Geise, Dr. O'Callaghan, Dr. Lee, EvergreenHealth Medical Centeichstaff? and
Evergreen.%ee idf1192-254.) Because Plaintiff's amended complaint incldelédral claims
under 42 U.S.C. 88 1983 and 1985(3g¢f&hdars removed the case to this Court. (Dkt. No. 2
Following removal, Defendantded the instanpartial motion to dismisgDkt. No. 32.)
. DISCUSSION

A. Federal Rule of Civil Procedure 12(b)(6) Legal Standard

A defendant may move for dismissal when a plaintiff “fails to state a claim upoh wh
relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, a compistir

contain sufficient factual matter, accepted as true, to state afolaielief that is plausible on it

face.Ashcroft v. Igbgl556 U.S. 662, 677—78 (2009). A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw the reasonédrienice that the

defendant is liable for the misconduct allegeldat 678. Although theaurt must accept as trug

2 In Plaintiff's response to Defendants’ motion to dismiss, Plaintiff voluntaiillydrew all but
his Washington Consumer Protection Act claim against the medical Se¢DKt. No. 19.) The
Court therefore DISMISSES those withdrawn claims without pregud
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a complaint’'s wellpleaded facts, conclusory allegations of law and unwarranted inferenceg
not defeat an otherwise proper Rule 12(b)(6) motasquez v. L.A. Cty487 F.3d 1246, 1249
(9th Cir. 2007)Sprewell v. Golden State Warrio66 F.3d 979, 988 (9th Cir. 2001). The
plaintiff is obligated to provide grounds for theintittement to relief that amount to more than
labels and conclusions or a formulaic recitation of the etgsnof a cause of actioBell Atl.
Corp. v. Twombly550 U.S. 544, 545 (2007). “[T]he pleading standard Rule 8 announces d
not require ‘detailed factual allegations,’ but it demands more than an unadorneefetteant
unlawfully-harmedme accusation.lgbal, 556 U.S. at 678. Bmissal undeRule 12(b)(6) “can
[also] be based on the lack of a cognizable legal theBalfistreri v. Pacifica Police Dep, 1901
F.2d 696, 699 (9th Cir. 1988).

B. Exclusivity of Wash. Rev. Code 8§ 7.71.030

Defendang argue hat Wash. Rev. Code § 7.71.030’s exclusive remedies provision
requires that this Court dismiss Plaintiff’'s various state claims.(SeeDkt. No. 32 at 7-8).
Plaintiff responds with three reasons why the provision does not preclude those Eiestm
Plaintiff contends that federal law, not state law, governs this dseDkt. No. 37 at 9-12).
Second, Plaintiff claims that even if state law applies, Defendants cannahawaselves of
Wash. Rev. Code § 7.71.030’s protections because Defendantst dmhmply with the
requirements of Wash. Rev. Code § 7.71(2b(See idat 12.)Finally, Plaintiff argues that

some of his claims are unrelated to peer rev{®ee idat 9.) The Court concludes that Wash.

Rev. Code § 7.71.030 provides the exclusitatelaw remedy in this case and requires that the

Court dismiss Plaintiff's statkaw claims

1. The Law of the Case

As an initial matter, the Court must determvmieether the Superid@ourt already
decided thatwash. Rev. Code § 7.71.030 precludes Plémtstatelaw claims. Defendast

conter that on February 1, 2019, the Superior Court “unequivocally ruled” that the provisi
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bars those claim$(SeeDkt. No. 32 at 8.) This prior ruling, Defendamigjue, is now the “law o

the case” and precludése Gurt from considering whether Wash Rev. Code 8§ 7.71.030 ban

Plaintiff's statelaw claims.(See id). Plaintiff disagrees, arguing that the Superior Court nevef

had the opportunity to consider the issue because Plaintiff did not move to amend hisnton
to add state-law claims for damages until May 28, 2(8&eldkt. No. 37 at 7.) The Court agreg

with Plaintiff.

Underthe “law of the case” doctrine, “a court is generally precluded from recomgdef

an issue that has already been decided by the same court, or a higher coudeintite case.”
SeeUnited States v. Alexandet06 F.3d 874, 876 (9th Cir. 1997) (quotifigomasy. Bible, 983

F.2d 152, 154 (9th Cir. 1993))he doctrine applies to state court rulings made prior to a cag

being removed téederal courtSee Payne for Hicks v. Churchjd®61 F.3d 1030, 1037 (7th Cir.

1998) (citingGranny Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck Drivers
Local No. 70415 U.S. 423, 435-36 (1974f)owever, “[flor the doctrine to apply, the issue in
guestion must have been decided explicitly or by necessary implication in ghejys
disposition” Milgard Tempering, Inc. v. Selas Corp02 F.2d 703, 715 (9th Cir. 1990).
Consequently, “[a] significant corollary of the doctrine is thatadiGive no preclusive effect.”
Id.

Here, the Superior Court neither explicitly mawplicitly decided whether Wash. Rev.
Code § 7.71.030 bars the state-law claims now before the Court. True, the Superior Court
at a hearing on February 1, 201#atthe provision “is the exclusive remedy in any lawsuit by
healthcare provider for any action taken by a professional review body df-basdtproviders.”

(SeeDkt. No. 32-1 at 53-54But that statement merely repeats verbatim the language of W

3 Defendants’ replyaises a new, separate argument that Plaintiff should be estopped from
contradicting his representation to the Superior Court that his “remedié®aeespecified in
7.71.030.” GeeDkt. No. 38 at 2—4) (quoting Dkt. No. 3Rat 11). But the Court “need not
consider arguments raised for the first time in a reply brsefg’Zamani v. Carng491 F.3d
990, 997 (9th Cir. 2007), and the Court declines to do so here because Plaintiff has had n
opportunity to explain his representason
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Rev.Code § 7.71.030]1it cannot be construed as a ruling on Plaintiff's interpretation of theg
word “applies” inWash Rev. Code 8§ 7.71.030(¢his argument about how that provision
interacts with Wash. Rev. Code § 7.71.050(2), or his assertion that some of his claims do
relate to Defendants’ professional review act®@eRebel Oil Cq, Inc. v. Atl.Richfield Co, 146
F.3d 1088, 1094 (9th Cir. 1998) (declining to apply the law of the case doctrine because p
judicial statementwere ‘better read as descriptions rather tapositions of Rebed’ claims”);
(Dkt. No. 38 at 8-1B None of those arguments were before the Superior Court on Februar
because Plaintiff did n@mend his complaint to add additional claims for damages until seV
monthslater. (SeeDkt. No. 28.) Moreover, if the Superior Court had intended to preclude fu
claims for damages, then it would not havade a point to dismiss Plaintifitdaim under the
Washington Consumer Protection Act, Wash. Rev. Code § 19.86.060, “witlequdice to any
breach of contract or similar claim he may hay¢8eeDkt. No. 32-1 at 52.) The Superior
Court’s decision to leave open the possibility of future claims for damages $loovwp until
the February 1 hearingPlaintiff's privileges] hdd] always been the subject of [tH&lgation.”
(See idat 16-17.)

Even assuminthatthe Superior Court did intend to pass judgment on the meaning ¢
Wash. Rev. Code § 7.71.030, the Superior Court’s statement would be dicta. When the S
Court held the February 1 hearing, Plaintiff had raised asiyngle damagedaim—a claim
relatingto Defendants’ decision to reduce Plaintiff's involvement in emergency room call
coverage(SeeDkt. No. 13-8 at 28, 34.) In dismissing that claim, the Superior Court did not
on Wash. Rev. Code § 7.71.038e€Dkt. No. 32-1 at 33.) Instead, the Superior Court
concluded that Defendasttlecision did not impact the public interest within the meaning of
CPA. (d.) It would therefore have been unnecessary for the Superior Court to decide whe
Wash. Rev. Code § 7.71.030 might impé&di&ntiff's ability to bring claims for damages
relating to the suspension of his privileges. Accordingly, the Court dedtiriesat any such
statements as the “law of the cased avill independently evaluate whether and how Wash. H
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Code § 7.71.030 applies heee Rebel Qill46 F.3d at 1093-94.
2. The Applicability of Wash. Rev. Code § 7.71.030

Washington provides two layers of legal protection for persons who participate in a

professional peer review actiofhe first layer comes from federal la®ee42 U.S.C.

8§ 11111(a); Wash. Rev. Code § 7.71.020. Under that layer of protguisons who participate

in a“professional review action. .shall not be liable in damages.with respect to the action.]
42 U.S.C. 8 1111(A)1). This “peer review immunity” applies only () the professionateview
actionwas based on a physician’s competence or professional camtli(?) the actiomeets
four requirementsistedin 42 U.S.C. § 11112(afeed42 U.S.C. 8811111(a)(1) (limiting
damages “[i]f a professional review action (as defined in section 11151(9% ¢itl#)i. . .meets

all the standards specified in section 11112(a) of this title”), 11151(9) (“The tesfaspioml

review action’ means an action. which is based on the competence or professional conduct of

an individual physician.”)lf peer review immunity does not apply, then Wash. Rev. Code
8 7.71.030 offers a second layer of protection by limitingsthe4aw remedies that a health
care provider can recovein“any lawsuit. . .for any action taken by a professional peer revie
body of health care providersSeeéWash Rev. Code § 7.71.030(IT'hose remedies are limited
“to appropriate injunctive relief, and damages shall be allowed only for lost gaudinectly
attributable to the action taken by the professional peer review body, incurrestbehe date
of such action and the date the action is functionally reversed by the professeynmalvpev
body.” See id§ 7.71.030(2

Wash. Rev. Code § 7.71.030 did not always offer such generous protections. Origi
42 U.S.C. 8 11111(a) and Wash. Rev. Code § 7.7 03€reddifferent types of professional
review actions, with the formeoveringactions “based on the competence or professional
conduct of an individual physiciansee42 U.S.C. § 11151(9), and the latter covemacgons
“based on mattensot related to the competence or professional conduct of a health care

provider,”seel987 Wash. Sess. Laws 969 (emphasis added). But in 2013, the Washingtol
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Legislature extended Wash. Rev. Code 8§ 7.71.030’s protectiactidasrelated to a
physician’s competence or professional condbee2013 Wash. Sess. Laws 1716. In doing s
the Legislatire added language stating that Wash. Rev. Code 8§ 7.71.030 provides the exc
remedy in lawsuits relating topofessionateview action only “[i]f the limitation on damages
under RCW 7.71.020 and [42 U.S.C. § 11111(a)] does not ajgee.id.

Plainiff claimsthat Wash. Rev. Code 8§ 7.71.030’s exclusivity provision is inapplical
in this case because 42 U.S.C. § 11111(a) “appli8eéikt. No. 37 at 9-12.Jo determine the
meaning of a statutory term, a court must first look to the statute’sSSextKing v. BurwellL35
S. Ct. 2480, 2489 (2015). “If the statutory language is plain, [a court] must enforce it agcol
to its terms.”ld. (citing Hardt v. Reliance Standard Life Ins. C660 U.S. 242, 251 (2010)).
Often, however, the “meaningerambguity—of certain words or phrases may only become
evident when placed in contexEDA v. Brown & Williamson Tobacco Corf29 U.S. 120,
133 (2000). Consequently, courts must read words “in their context and with a view to the

place in the overall statry scheme.ld. If a statute’s language is ambiguous even when reg

context, then a court may look to legislative history to shddier light on the statute’s meaning

See Wis. Pub. Intervenor v. Morti&01 U.S. 597, 611 n.4 (1991).

In this casePlaintiff's definition of “apply” is too broad. Under that definition, 42 U.S.
§ 11111(a) “applies™—and Wash. Rev. Code § 7.71.030 does not—whenever a professiol
review board takes an action based on a physician’s competence or professional cgeluct
Dkt. No. 37 at 10.) This definition would render the 2013 amendment a riayllihgking Wash.
Rev. Code § 7.71.030 protect defendants only when a professional review board acted bg
something other than a physician’s competence or professionalatopldintiff's definition is
therefore contrary to the commaense rule that “[w]hen [the legislature] acts to amend a
statute, we presume it intends its amendment to have real and substantialSgf&tone v.
INS 514 U.S. 386, 397 (1995).

The better understanding of Washington'’s statutory scheme is that Wash. Rev. Co
ORDER
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§ 7.71.030imits the damagea plaintiff may obtainn cases whera plaintiff can show that the
defendant is not entitled to peer review immunity under federal law. This undemgtandi
consistent with the scheme that the Washington Legislature established in 2@li8extended
Wash. Rev. Code § 7.71.030’s protections to cases thpotmetiallycovered by 42 U.S.C.

§ 11111(a)That understanding is also consistenthwitie textof 42 U.S.C. § 11111(a), which
creates two categories of cases where a defendant istileteio peer review immunityn the
first category adefendants notentitled toimmunity if the professionafteview action was base(
on something otr thanthe physician’s competence or professional condbee42 U.S.C.

88 11111(a)(1) (limiting damages for professional review actions “as defirsection
11151(9)"), 11151(9) (defining a professional review action as an action “based on the
competace or professional conduct of an individual physician”). In the second catégory,
actionmay bebased orthe physician’s competence or professional conduct, budefendant is
still not entitled to immunity ithe action does not meet 42 U.S.C. § 11112(ajjuirements
See42 U.S.C. 8§ 11111(a)(1) (limiting damages only “if a professional review actianeets
all the standards specified in section 11112(a)").

For the purpose of resolving Defendants’ motion to dismiss, this case fallsento
second category because Defendants are asking the Court to assess tlyeofiBhalntiff's
statelaw claimswhile assuming that Defendants are not entitled to peer review imm{B8ety.
Dkt. No. 38 at 7.) Consequently, Wash. Rev. Code § 7.71.030 “applies.”

3. The Effect of Wash. Rev. Code § 7.71.0850

Plaintiff argues that eveih\Wash. Rev. Code § 7.71.030 applibgfendantshould not
receive therovision’sprotections becaudeefendants did not comply with Wash. Rev. Code
8 7.71.05Q2). According to Plaintiff, Wash. Rev. Code § 7.71.050(2) revokes Wash. Reuv. (
§ 7.71.030'’s protections if a professional review action does not meet the requirements of
U.S.C. § 1111¢). Plaintiff's interpretation implies a relationship between Wash. Rev. Codsg
88 7.71.030 and 7.71.050(2) that does not exist.
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To be fair, Wash. Rev. Code § 7.71.(0850s not a model of clarityThe provisionstates,
“A professional peer review actidgaken by a health care facility that imposes a revocation,
suspension, or reduction of medical staff privileges or memberalsp meet the requirements
of and is subject to 42 U.S.C. Sec. 11112,” but it does not explain what happeastibarails
to meet those requiremen&eeWash. Rev. Code 8§ 7.71.050(Rowever,Wash. Rev. Code
§ 43.70.075 does explain Wash. Rev. Code § 7.71.050(2)’s effect. Wash. Rev. Code
8 43.70.078L)(d) authorizes “[a] whistleblower who . . . has been subjected to reprisal
retaliatory action” to file a civil action against a retaliating health care facility.stédtute then
defines “reprisal or retaliatory action” to include “the revocation, suspensr reductiorof
medical staff membership or privileges without following a medical staff sanciomes$s that is
consistent with RCW 7.71.050SeeWash. Rev. Code § 43.70.q3%c). This statutory context
shows that Wash. Rev. Code § 7.71.050(2)’s purigdseoffer protections to whistleblowers,
not to limit the scopef Wash. Rev. Code § 7.71.030.

Wash. Rev. Code § 7.71.050(2)’s legislative history conftirasthe Washington
Legislature added the provision to protect whistleblowers |gdislaturecreated Wash. Rev.
Code § 7.71.050(2) in 2019 when it enacted substitute house billS€4)19 Wash. Sess.
Laws 453. The final bill report refers to SHB 1049 as a bill “[c]oncerning heakhpcavider
and health care facility whistleblower protectiorfSirial H. Rep. 66-1049, Reg. Sess., at 1
(Wash. 2019). The report then announces that $HB creates a new cause of action for
whistleblowers who are subject to reprisal or retaliatory action by a losaétlprovider or healtf
care facility.ld. Finally, the report explains how SHB 1049 defines the term “reprisal or
retaliatory action,” saying, “[a]bsent the adherence to a medical staff peakegction process,
any reduction of medical staff membership or privileges qualifies assatpr retaliatory
action.” Id. at 2. The report makes no mention of Wash. Rev. Code § 7.71Sgg0dat 1-2.

Given thathe Washington Legislature evidently creatédsh Rev. Code § 7.71.02)
to protect whistleblowers by helping to define the term “reprisal or retaliattign,” the Court
ORDER
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concludes that the provision does sib¢ntly limit Wash. Rev. Code § 7.71.030’s protections.

4. The Scope of Wash. Rev. Code 8§ 7.71.030

Having determined that Wash. Rev. Code § 7.71.030 applies and is not limited by
Rev. Code § 7.71.0%D), the Court must decidehich of Plaintiff’'s statdaw claims are

precluded by Wash. Rev. Code § 7.71.030’s exclusive remedy provision.

Wash Rev. Code § 7.71.030’s scope is not immediately clear from its text. Wash. R

Code 8§ 7.71.030(Istates; this section shall provide the exclusive remedy in amslat . . .for
any action taken by a professional peer review body of health care proVvigldrthe provision
does not define the term “action,” and that term is not defined elsewhere in Wassisicgde.
Federal law, on the other hand, does define the term “professional review action.’th#tde
definition, professional review action includes (1) “an action or recommendation of a
professional review body . which affects (or may affect) adversely the clinical privilegesof
the physician” and?2) “professional review activities relating to a professional review attion
Seed2 U.S.C. § 11151(9)Professional review activity” jan turn,defined as “an activity of a
health care entity. .to determine whether the physician may have clirpcaileges with
respect ta . .the entity.”See id§ 11151(10). These definitions are incorporated into
Washington lawSeeéWash. Rev. Code § 7.71.028migaj v. Yakima Valley Mem’l Hosp. Ass’
269 P.3d 323, 331-32 (Wash. Ct. App. 2012). Accordingly, Wash. Rev. Code § 7.71.030
provides the exclusive remedy for any lawsuit for “professional revat\re or “professional
review activit[y] relating to a professional review actias defined by 42 U.S.C. § 11151(9)-
(20). And given Wash. Rev. Code § 7.71.030’s broad scope, the Court must dismiss Plain
statelaw claims.
I CPA Claim

Plaintiffs CPA claimis precluded by Wash. Rev. Code § 7.71.030. The thrust of
Plaintiff's CPA claim is that “Defendants used the peer review process to Ishsedtaliate
againstPlaintiff] for rasing ethical concerns regarding patient care at Evergreen Hosa¢d”
ORDER
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Dkt. No. 28 1 193.Thisis a claim forDefendantsprofessionakeview action regarding
Plaintiff's privileges and for Defendants’ professional revietwéy relating to that actionSee
42 U.S.C. § 11151(9§20); Perry v. Radp230 P.3d 203, 208—-09 (201@¥firming dismissal of
claims for breach of due process, breach of contract, and breach of fiduciasybegtese
Wash. Rev. Code § 7.71.030 precluded those claims). Consequently, the Court DISMISS
Plaintiff's CPA claim with prejudicé
. Defamation Claim

Plaintiff’'s defamation claim presents a harderechscause it involves multipédleged
statementsSpecifically, Plaintiff alleges that Defendants defamed hir(ilbypublishing Dr.
O’Callaghan’s Credentials Committee report, which explained the Comstkeeision to
recommend nomenewal of Plaintiff's privilegeq2) broadcasting an email announcing that
Plaintiff no longer had hospital privileges because he “resigned”; and (3hgrakibsequent
communications.”$ee idf 199.)Each of these statements presents different issues.

The first two statements cannot form the basis of a defamation claim given Réash
Code § 7.71.030. The first statement, Dr. O’Callaghan’s report, is quintessentias§iooal
reviewactivity relating to a professiahreview actioft it was meant to helfevergreen
determinaf the hospitalvould renew Plaintiff's privilegesSee42 U.S.C. § 11151(10The
second statement, the broadcast email, is “professional review action” because an
“announcement of a change iplaysician’s status is inherently part of the ‘professional revig
action’ protected by [42 U.S.C. § 11111(amigaj 269 P.3d at 323 (quotirgabaldoni v.
Wash., Cty. Hosp. Ass’250 F.3d 255, 260 n.4 (4th Cir. 2001)). Consequently, Wash. Rev.
Code § 7.71.030 precludes Plaintiff from bringing a defamation claim for either statem

The “subsequent communicatiorflaintiff refers to are a different matter. In theory, it

4 Because the Court dismisses Plaintiff's CPA claim on the ground that it ésl lyriWash Rev
Code § 7.71.030, the Court need not decide whether Washington law permits CPA claimg
against municipal corporations or unincorporated associati®eeDkt. No. 37 at 18-24.)

ORDER
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unlikely that defamatory communications made after Defendants announced the ichan
Plaintiff's status are “professional review action” or “professionakre activity relating to a
professional review actionSee42 U.S.C. § 11151(9}20). However, Plaintiff's complaint
mentions only one subsequent communicatiSeeDkt. No. 28 § 190.) That communication
was made in a public g during the course of judicial proceedindg3e¢ id) It is, therefore,
absolutely privileged under Washington I&yee Twelker v. Shannon & Wilson, Jris64 P.2d
1131, 1133 (Wash. 1977).

Because Plaintiff's complaint references only statements that are eithiegedvor
covered by Wash. Rev. Code § 7.71.030, the Court DISMISSES Plaintiff's defamation cla
However, Plaintiff could cure the deficiencies in this claim by alleging fatableshing that
Defendand made nomrivileged, defamatory statemerifser Defendants’ announcement that
Plaintiff no longer had hospital privileges. The Court therefore GRAN&®&tH#f leave to
amend his complaint tallege, if he canhat Defendants ade such statements.

iii. False Light

Plaintiff's false light claim suffers from the same deficiencieBiagdefamation claim.
(SeeDkt. No. 28 1 206.Lonsequently, the Court DISMISSES Plaintiff's false light claim. Th
Court also GRANTS Plaintiff leave to @md his complaint tallege, if he carthat Defendarst
made actionable statements after Defendsems the broadcast email.

V. Tortious Interference with Business Expectancy

Wash. Rev. Code § 7.71.030 precludes Plaintiff's claim for tortious interference wit
business expectancy. That claim is based on Defendants “retaliatory, hadrfditmproper
termination of [Plaintiff's]privileges and their publication of false and defamatory statement
about[Plaintiff].” (See idf 212.) As previously explaidethese acts are either professional
review action or professionedview activity relating tgrofessionateview actionSee Perry
230 P.3d at 208-0&ccordingly, the Court DISMISSES Plaintiff's tortious interferencencla
with prejudice.

ORDER

C19-0886JCC
PAGE- 14

m.

N his




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

V. Intentionallnfliction of Emotional Distress

The acts underpinning Plaintiff's claim fortentional infliction of emotional distresse
identical to the facts underpinning IG®A and tortious interference clain{See idf 216.) And
like those other claims, Plaintiff's IIED claim is barred by Wash. Rev. Gotlé1.030See
Perry, 230 P.3d at 208-0%he Court therefore DISMISSES Plaintiff's IIED claim with
prejudice.

Vi. Civil Conspiracy

Plaintiff's statelaw civil conspiracy claim is also precluded by Wash. Rev. Code
8 7.71.030 because the claim relates to Defendaltegjed attempt to “terminate Plaintiff's
privileges. . . through the use of a sham peer revieid.”{{ 220) see Perry230 P.3d at 208-09.
Accordingly, the Court DISMISSES Plaintiff's stdeav civil conspiracy clainwith prejudice.

C. Plaintiff's § 1983 Claim

In addition to bringing statlaw claims, Plaintiff bringswo claims under 42 U.S.C.
§1983. First, Plaintiff asserts thaefendantwiolated his First Amendment rights by revoking
his medical stafprivileges in retaliation for his whistleblowing activitys€eDkt. No. 28
PP 223-33.) Second, Plaintiff alleges that Defendants deprived him of his property iméiest
privileges andis liberty interest in his reputation without due proceSse(idPP 234-48.)
Defendans respond that Plaintiffasfailed to allege sufficient facts to support 4333 claim
against Evergreen and the individual def@mts in their official capacitiegSeeDkt. No. 32 at
13). The Court agrees with Defendabnésause Plaintiff has failed to allege that the Board of
Commissioners ever ratified tiseispension of Plaintiff's privileges or that the individual
defendants’ acts may be imputed to Evergreen.

Municipal entities, including municipal officials acting in their official capasjitmay be
sued under § 19884onell v. Deft. of Soc. Sevs,, 436 U.S. 658, 694 (1978)anner v. Heise
879 F.2d 572, 582 (9th Cir. 198%owever, a municipal entity isohvicariously liable for the
acts of its employees; it must “cause” the plaintiff's injivjanell, 436 U.S. at 694Tanner 879
ORDER
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F.2d at 582A municipality can cause a plaintiff's injury in “one of three wayGillette v.
Delmore 979 F.2d 1342, 1346 (9th Cir. 1992). First, tingnicipality’'semployee might commit
a constitutional violation while acting pursuant to a government policy, prasticastomld.
Second, an employee endowed with “final polieyaking” authority might violate the plaintiff's
rights in such a way that the employee’s action constitutes an act ofl@@esrnmental policy.
Id. Third, “an official with final policy-making authority [might] ratifly] subordinate’s
unconstitutional decision or action and the basis fotdt.”

Here,Plaintiff argues that Evergreen is liable becahgseBoard of Commissionelsa
final policy maker that made the final decision to revokephigleges. SeeDkt. No. 37 at 14)
(citing Dkt. No. 2811168-70). But the part ehe complaint that Plaintiff points to denot say
that the Board ratified the Credential Committee’s recommenditisnspend his privileges.
(SeeDkt. No. 281168-70) Ratherthe complainmerely stats, “Dr. O’Callaghantold
[Plaintiff] in a telegnone conversation that ‘the Board upheld the decision of MEC to not
recommend reredentialing.” Gee id). (emphasis added). And later in the complaint, Af&int
pleads that the Board never ratifi@dything. According to Plaintiff, “Dr. O’Callaghan has
acknowledged that th{eroadcastemail was false: it claimed that [Plaintifipd ‘resigned’ with
Board approval when, in fact, he had not resigned anBdbhed had not approved anythirig
(Id. § 182 (emphasis added)see also id]] 188) (“This email did not take any steps to explai
that. . . his privileges had never been officially rescinde&iyen Plaintiff's affirmative
representationin the complaint that the Board “had not approved anything,” Plaintiff has n(

allegedsufficient facts to establish that Evergreen is liable for the Board’s actions.

—

As with the Board’s actions, the other acts discussed in the complaint do not establish

municipal liability. While Plaintiff refers to the “actions of Defendants O’CaltaglGeiseand
Lee,” Plaintiff does not plead that those defendants are endowed with final palicyg
authority. SeeDkt. No. 28 § 231.) Plaintiff also states that a “custom, policy, or practice of
[Evergreen] caused the violations of Plaintiff's constitutional rights,” but he doepoint to
ORDER
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any such custom, policy, or practicBe€Dkt. No. 28 { 237). “Rule 12(b)(6) . requires more
than labels and conclusions, and a formulaic recitation of a cause of actiorésitslevil not
do.” Twombly 550 U.S. at 545.

Because Plaintiff has failed to allege facts showing that a final policy metifexd an
unconstitutional act or that Evergreen otherwigesed &iolation of his rights, the Court

DISMISSES Plaintiff's§ 1983 claim against Evergreen and the iilial defeants in their

official capacitiesHowever, the Court recognizes that there is some uncertainty as to whether

Plaintiff is pleading that the Board ratified the decision to suspend his privil€wapéreDkt.
No. 28  181withid. I 241.) The Court therefore GRANTS Plaintiff leave to amend his
complaint toallege, if he canhiat the Board ratified the decision to suspenghisleges.

D. The Applicability of the Intra -corporate Conspiracy Doctrine to 42 U.S.C.

8§ 1985(3)

Plaintiff alsobrings a claim under 42 U.S.C. § 1985(3), alleging that Drs. O’Callagha
Lee, and Geise conspired to deprive Plaintiff of his due process and First Amendhtent r
(SeeDkt. No. 28 11 249-54Defendants argue that Plaintiff's1®85(3) claim is barrely the
intra-corporate conspiracy doctringeeDkt. Nos. 32 at 15-17, 38 at 10-12.) Plaintiff respon
that the doctrine does not apptythis case(SeeDkt. No. 37 at 15-18.) The Court agrees with
Plaintiff and holds that the intteorporate conspiracy doctrine does not bar Plaintiff from

bringing ag 1985(3)claim against agents acting amunicipal corporation’s behaif.

51t is unclear from Plaintiff's complaint whethkealleges a 8985(3) claim against the
individual defendantand Evergreen Hospita(SeeDkt. No. 2811249-54.) Plaintiff's response
to Defendants’ motion to dismiss, however, refers tddig[m] against Evergreen

Hospital . . . under 42 U.S.C. 88 1983 and 1985€eDkt. No. 37 at 13.) To the extent that
Plaintiff has asserted al®85(3) claim against Evergreen Hospital, the Court DISMISSES tf
claim becausbke has failed to assert that the Board ratified any part of the individual detf&n
conspiracySee supr&ection C. The Court also notes that the parties have not briefed whe
the intracorporate conspiracy doctrine should immunize a corporation from liability even if
does not immunize the corporation’s ageBSte Novotny v. Great Am. Fed. Sav. & Loan Ass
584 F.2d 1235, 12558 (3d Cir. 1978) (refusing to apply the doctrine but limiting its holding
claims brought against a corporate entity’s officers and direcitng)Court therefore limits its
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The intra-corporate conspiracy doctrine rests on the legal fiction thap@abon and its
agents are a “single entityorking in tandem to accomplish the corporation’s objectiSes.
Nelson Radio & Supply Co. v. Motorola, In200 F.2d 911, 913-14 (5th Cir. 195Because a
corporation and its agents are a single entity, courts have held that they canspir& with
one anothelrSee, e.g Girard v. 94th St. & Fifth Ave. Corp530 F.2d 66, 70-71 (2d Cir. 1976)
Nelson Radip200 F.2d at 913—-14 conspiracy must involve multiple actors, these courts
reason, and an intra-corporate “conspiracy” involves only a single &e®@Melson Radi@00
F.2d at 913-14. Accordingly, when a corporation’s agents act within the scope of their
employment to accomplish an objective, neither the corporation nor its agents can lableelg
for conspiracySee McAndrew v. Lockheed Martin Coi206 F.3d 103, 1036-37 (11th Cir.
2000).

The intracorporate conspiracy doctriniest emerged ithe 19503n a context very
different from 81985.In Nelson Radio & Supply Co. v. Motorola, In200 F.2d 911, 913-14
(5th Cir. 1952), the Fifth Circuit held that Nelson Raf@ibed to state a claim for “conspiracy”
under gctionl of the Sherman Adiecause the alleged conspiracy involved only Motorola’s
president, sales managers, and officerbe“Act,” the Fifth Circuittoncluded, “does not purpo
to cover a conspiracy which consists merely in the fact that the officdre single defendant
corporation did their day to day jobs in formulating and carrying out its manageli@l.” 1d. at
914. This conclusion, the Supreme Cdatérexplained was supported by ttigherman Act’s
text andpolicies See Copperweld Corp. v. Indep. Tube Cdfy U.S. 752, 767-77 (1982 hat
text makes a “basic distinction between concerted and independent &atioster healthy
competition.ld. at 767 While section Iprohibits unhealthy competition by banning concerteq
action that retrains tradthe sectionallows a single firm to compete in the market pladdeat

768-69. It is only when frm attemptgo monopolizehatsection 2 regulatese firm’'s

holding to the narrow issue of whether the intra-corporate conspiracy doctrinddiatif’'B §
1985(3) claim againddrs. O’Callaghan, lee, and Geise in their individual capacities.

ORDER
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independent actionsd. This critical distinction betwen ction 1 and section 2 would be
undermined if section 1 were read to prohibit irdoaporate conspiraciekl. at 769—-70.

Over time, a majorityf circuitshaveimported the intracorporate conspiracy doctrine
from the Sherman Act into § 1985ee Grider v. City of Aubur618 F.3d 1240, 1261-62 (11th
Cir. 2010);Hartline v. Gallg 546 F.3d 95, 99 n.3 (2d Cir. 2008)ynadasu v. Christ Hosb14
F.3d 504, 507 (6th Cir. 2008enningfield vCity ofHouston 157 F.3d 369, 378 (5th Cir.
1998);Hartman v. Bd. of Trs. of Cmty. Coll. Dist. No. 588-.3d 465, 469—71 (7th Cir. 1993);
Richmond v. Bd. of Regents of Univ. of Mi®.7 F.2d 595, 598 (8tir. 1992);Buschi v.
Kirven, 775 F.2d 1240, 1252-53 (4th Cir. 1985). In doing so, ctante offered varying
reasons for why the doctrine should apply in civil rights cddest courtsdescribehe doctrine
asa kind of natural lawSee, e.gDoherty v Am. Motors Corp.728 F.2d 334, 339 (6th Cir.
1984) (quotingNelson Radip200 F.2d at 914)J'A corporation cannot cons@ with
itself . . .and it isthegeneral rule thahe acts of the agent are the acts of the corporati@m).
afew try to ground the doctrine in histor$ee Travis v. Gary Cmty. Mental Health Ctr., Inc.
921 F.2d 108, 110 (7th Cir. 199@ut the Ninth Circuit has never decided the issgeMustafa
v. Clark Cty. Sch. Dist151 F.3d 1169, 1181 (9th Cir. 1998hdother courts refse to aply the
doctrine to § 1985%ee Brever v. Rockwell Int'l CorptO F.3d 1119, 1127 (10th Cir. 1994)
(“[T]he doctrine . . . should not be construed to permit the same corporation and its emjalo
engage in civil rights violations.”jNlovotny v. Great Am. Fed. Sav. & Loan As§84 F.2d
1235, 1256-59 (3d Cir. 1978) (rejecting the doctrine), or do so while carving out excesateor
McAndrew 206 F.3d at 1035-41 (carving out an exception for 8 1985(2) because that sub
involves criminal behaviorBenningfield 157 F.3d at 378 (noting a “possible
exception. . .where corporate employees act for their own personal purppSesthos v.
Bowden 728 F.2d 15, 20-21 (1st Cir. 1984) (refusing to apply doctrine to a conspiracy thal
“went beyond ‘a single act’ of discrimination” and expressing skepticism about ttiendog
general) Thesecourts question whether a doctrine originally based intargt-law is
ORDER
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compatible withg 1985’s purposesee Breer, 40 F.3d at 1126—2Btathos 728 F.2d at 21
(Breyer, J.) (“Where ‘equal protection’ is at issue one cannot readily distinguish in terms o
harm between the individual conduct of one enterprise and the joint conduct of sevidral”).
also doubthe wisdom of immunizing actors from liability for behavior that is unconstitution
and, in some circumstances, even crimiBake McAndreyw206 F.3d at 1035-4Brever, 40

F.3d at 1129.

While courtsoffer differing reasons for applying or refusing to apply the ictygporate
conspiracy doctrine to 8 1985, fewkany—justify their decision by discussing the Supreme
Court’s framework fointerpreting thel871Civil Rights Act.But see Novotnyp84 F.2d at
1256-59 (declining to apply the doctrine because of $'$38xt, the statute’surpose, and the
history of conspiracy law). Under that framework, “the starting poinmust be the language ¢
the statute itself.Owen v. City of Indep445 U.S. 622, 636 (198GseeGriffin v. Breckenridge
403 U.S. 88, 97 (1971) (quotitgnited States v. Price383 U.S. 787 (1966) (“The approach of

this Court to other Recatruction civil rights statutes. .has been to ‘accord (them) a sweep as

broad as (their) languag®.’ The next step is to consider the common law as it existed in 18

which is instructive for two reasonSeed. at 636 First, it can help reveal the meaning of terms

that Congress used in 188ee Monel436 U.S. at 687 (looking to common law to help defin
the term “persons” in § 1983). Secondsametimes contains “firmly rooted” immunities that t
SupremeCourt is willing to apply despite their absence fromdtatutory textSeeOwen 445
U.S.at 636. Finally, one must look to see whether any interpretation or potential imnsunity
consistent with the statute’s qmose.See id(quotingPierson v. Ray386 U.S. 547, 555 (1967))
(refusing to apply common law immunities unless they are “supported by suchstimyg
reasons that ‘Congress would have specifically so provided had it wished to dilish t
doctring”).

When applied to § 1985(3), this framework compels the conclusion that agents acti
a municipal corporatida behalfare liable if they conspire to violate a person’s constitutiona
ORDER
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rights.
1. The Plain Meaningf § 1985(3)

The text of 819853) strongly suggests that agents acting on a municipal corporatior
behalfare liable if they conspire to violate a person’s constitutional ri§astion 1985(3)

states

If two or more persons. .conspire. . .for the purpose of depriving, either elitly

or indirectly, any person or class of persons of the equal protection of the laws, or
of equal privileges andmmunities under the laws. .the party so injured or
deprived may have an action for the recovery of damages occasioned by such injury
or deprivation, against any one or more of the conspirators.

42 U.S.C. § 1985(3) (emphasis addédie § 1983, this language is “absolute and unqualifieq
Owen 445 U.S. at 635. It makes “no mention . . . of any privileges, immunities, or defense
may be assertedltl. And it does not carve out immunity for any types of conspirators, such
intra-corporate conspirators. Moreover, int@{porate conspirators fall within the statute’s pla
meaningSee Novotnys84 F.2d at 125Dictionaries at théime defined‘conspire”as “to plot;
contrive;™ “to concert a crime; to plot”’and “[t]o unite for an evil purposé.Evidently, two

persons may “plot,” “contrive,” or “unite for an evil purpose” even if they happen tgdrgsaof
the same municipal ¢poration.

2. The Common Law of Conspiracy

Although 8§ 1985(3)’'danguage appears to reach inttaporate conspiraciethe plain
meaning of “conspire” is not dispositivifter all, it is possible that Congress intended for

“conspire” to have a technical nmeéag that wouldexcludeintra-corporate conspiracie$o

® Joseph E. Worcestek, Dictionary of the English Langua@®0 (1860).

” 1 Samuel JohnsoA, Dictionary of the English Language, in Which the Words Are Deducts
from Their Originals, and lllustrated in Theirifferent Significations by Examples from the B¢
Writers. To Which are Prefixed, a History of the Language and an English Grad@h&1832).

8 William G. Webster & William A. WheelerA Commorschool Dictionary of the English
Language, Explanatory, Pronouncing, and Synonymous: With an Appendix Containing V3
Useful Tables: Mainly Abridged from the Latest Edition of the American Dictionary of Noal
WebsteB4 (1867).
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determine if Congress intended to give “conspire” a technical meaningotiner@ust look to
the common law in 1875ee MoneJl436 U.S. at 687.

When Congress enacted 885(3), the intrazorporateconspiracy doctrine was not
“firmly established.” In fact, several courts allowed criminal chatgebe brought agaihs
individual employees who committed crimes on behalf of corporat®ees State v. Great Work
Milling & Mfg. Co, 20 Me. 41, 44 (184X [W]hen a crime or misdemeanor is committed und
color of corporate authority, the individuals acting in the business, and not the corporatidn
be indicted.”);State v. Patton26 N.C. (4 Ired.) 16, 17 (1843). Similarly, courts also held that
corporate employees could be liable for conspiracy even if the conspirattesdfor the same
corporationSeeNovotny 584 F.2d at 1257 (“It is wellettled that an employer can conspire
with his employee.”)Ochs v. Peoplel6 N.E. 662, 670(. 1888);Page v. Cushing38 Me. 523,
527 (1854)State v. Donaldsqr82 N.J.L. 151, 156 (N.J. Super. Ct. 18&tate v. Powell63
N.Y. 88, 92 (1875)These cases led one commentator to observedhabrateemployeesre
often indictable for wrongs committed on a corpordsidiehalf 1 Joel Prentiss Bishop,
Commentaries on the Criminal Legwv24 (5th ed. 1872).

Despite this commaotaw history of courts holdingorporate employees liable for
conspiracy, at least one circuit court relied on history when applyaigtitacorporate
conspiracy doctrine to £985. InTravis v. Gary Community Mental Health Center, 1921
F.2d 108, 110 (7th Cir. 1990), Judge Easterbrook asserted, “[w]hen Congress drafted 8§ 14
was understood that corporate employees acting to pursue the business of theldinnoicbe
treated as conspirators.” To justhis assertion, Judge Easterbrook pointed to the long-
established principle that a corporation and its managers are “considered as one pansdn i
Id. (Quoting 1 William Blackstone€Zommentaries on the Laws of Englad&6 (1st ed. 1765)).
While this “singleentity” principlewaswell-established in 1871, the principle does not
inevitably excuse corporate employees from liability for hutbgoorate conspiracies. Indeed,
such a result is countantuitive: the singleentity theory was developed ¢éxpandcorporate
ORDER
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liability, not contract itSee United States v. Hart|&§78 F.2d 961, 970 (11th Cir. 1982) (“By
personifying a corporation, the entity was forced to answer for its negligisnt.a . The fiction
was never intended to prohibit the imposition of criminal liability by allowing paration or
its agents to hide behind the identity of the other.”). Moreover, there is little egiteatahe
“single-entity” theory was used in 1871 to immunize corporate employees who conspired
one anothelThe evidencénstead shows the opposite—that courts routinely held employee;
liable when they conspired on a corporation’s belssdé Ochsl6 N.E at 670Powell 63 N.Y.
at 92;Donaldson 32 N.J.L. at 156Page 38 Me. at 527.

Given that courts held corporate employees liable for mdrperate conspiracies at
common law, the Court declines to give the term “conspire” in § 1985(3) a technicahgiea
Instead, the Court gives the term its ordinary meaning and holds that a municipahtomnjsor

agentscan “conspire” with one another.

3. ThePurpose of § 1985(3)

The Court’s conclusion about the meaning of “conspire” is buttressed by § 1985(3)
purposeSection 1985 was passed as part of the 1871 Civil Riglat, Pub. L. No. 42-22, 17
Stat. 13. The Act took aim at the widespread violations of black Americaigights in the
South, and its strategy for doing so was multifacedeg. Owen445 U.S. at 635-3@/lonell 436
U.S. at 665. Through § 1983, the Act sought to deter civil rights violations by individuals a
“under color of law."See Monell436 U.S. at 685—-87. Through § 1986 the Act sought to
specifically address the “group danger” posed by those who conspire with ottressitt the
Constitution’s promise of equal protection and equal rigdee. Brever40 F.3d at 112°As
Representative Samuel Shellader, the sponsor of the bill in the House, explained, “[t|he wh
design and scope of [§8 1985(3)] was to do this: to provide for the punishnamtafmbination
or conspiracy to deprive a citizen of the United States of such rights and imsiasitie has by
virtue of the laws of the United State€Cbng. Globe, 42d Cong., 1st Sess. 382 (April 1, 1871
(emphasis added).
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Applying the intraeorporateconspiracy doctrine to 8 1985 would undermine the
statute’s ability to protect people’s constitutional rigfitse statut functions bydeterringpeople
from pooling their resources and thereby magnifyivar ability to violate people’s righténd
it applies, as no one contests, to inter-corporate andomporate conspiracies. But “[w]here
‘equal protection is at issue . . . one cannot readily distinguish in terms of harm bétgveen t
individual conduct of one enterprise and the joint conduct of sev&tatlios 728 F.2d at 21;
see also Rebel Van Lineg63 F. Supp. at 792. If anything, intarporate conspiraciessay,of
multiple police officers or multiple prosecutersire likely more common and mdnarmful
given the ease with which employees in the same entity can conspire withodimer &o
discriminate. Thus, “to apply the intra-corporate conspiracy exceptianbt gntities and
officials would immunize official policies of discriminationSee Rebel Van Lineg863 F. Supp.
at 792.

Similar policy concerns have led couastsross the country refuse to apply the intra-
corporate conspiracy doctrine to criminavia See United States v. Hughes Aircraft,8. F.3d
974, 979 (9th Cir. 1994); Geoff Lundeen Carfegreements Within Government Entities and
Conspiracies Under 8 1985(3)—A New Exception to the Intracorporate Conspiracy Daoctri
63 U. Chi. L. Rev. 11391160(1996)(“Courts today uniformly reject the intracorproate
conspiracy doctrine in criminal conspiracy cases.”). These cases showahspite” does not
have a single, fixed meanin§ometimesa corporation’s employees can conspire with one
anotherSee Hughes Aircraft Ca20 F.3d at 97%0ther timesthey cannotSeeCopperweld 467
U.S. at 777But in this case, what matters is that agents acting on behalf of a municipal
corporation can conspire within the meaning of 8 1985(3). To hold otherwise would distorf
plain meaning of § 1985(3) and undermine the purpguse€ongress intendeitie statu to
serve. Accordingly, the Court DENIES Defendamisition to dismiss Plaintiff's 8985(3)

claim to the extent that it asserts a valid claim ag&nstO’Callaghan Lee and Geise

ORDER
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motion

ORDER

CONCLUSION

For the foregoing reasons, the Court GRANTS in part andIBENh part Defendants’
for partial dismissal (Dkt. No. 32).

DATED this 18th day of October 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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