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County Hospital District No 2

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

ALI J. NAINI, CASE NO.C19-0886JdCC

Plaintiff, ORDER
V.

KING COUNTY PUBLIC HOSPITAL
DISTRICT NO. 2d/b/a EVERGREEN
HOSPITAL MEDICAL CENTEREet al,

Defendans.

This matter comes before the Court cefé&hdanking CountyPublic Hospital District
No. 2’s(“Evergreen”)motion for a temporary restraining order and to vacate a preliminary
injunction (Dkt. No. 86). Having considered tharties’ briefing and theelevant record, the

Court VACATES the King County Superior Court’s preliminary injunction (Dkt. No3)L&nd

DENIES Evergreen’s request for a temporary restraining dodé¢ine reasons explained herein.

l. BACKGROUND
On October 25, 2017, Plaintiff filed the gimal complaint in this case in King County
Superior Court.$eeDkt. No. 114.) In that complaint, Plaintiff alleged that Defendants had

threatened to revoke his hospital privileges if he did not complete a competsesynasnt at

the University of California in San Diegdd(at 3.) Plaintiff argued that this threat violated his

constitutional and contractual due process rigistse ((dat 26-28.) He therefore requested tha

ORDER
C19-0886JCC
PAGE- 1

Doc. 94

R

Docket

5.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2019cv00886/274058/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2019cv00886/274058/94/
https://dockets.justia.com/

© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

the Superior Court enjoin Defendants fromoking his hospital privileges using 8§ 16.4-8 of
Evergreers bylaws, €ee id), which states that failure to timely complete a Focused Profess
Practice Examinatio®oncern period (“FPPE”) shall be deemed a voluntary resignasea id.
at 4). In response to Plaintiff's complaint, Defendants agreed to withdraw, “whejutlice,”
the FPPE requiring Plaintiff to complete the competency assess®eeDk{. No. 12-8 at 8.)

Over the next year, the parties engaged in protracted discovery disputes aitiiecdubm
dueling summary judgmentotions. See, e.g.Dkt. Nos. 12-6, 13-10, 13-23, 14-16, 14-18.)
During this time periodPlaintiff’'s central claim was that Defendawtntinued to threaten to ug
8 16.4-8 to revoke higrivileges. Gee, e.g.Dkt. Nos. 138 at 3-5, 14-16 at 3.pefendants
primary response was that Plaintiff's privileges were not yet threatedethanPlaintiff's
lawsuit was prematureSge, e.g.Dkt. No. 1418 at 2.) In an attempt to render Plaintiff's lawsl
moot, Defendantsvenoffered tostipulate thathey would not use § 16.8-against Plaintiff.
(SeeDkt. No. 14-21 at 1.)

The nature of the case dramatically changed on January 15, 2019, whamé&s. J
O’Callaghan, the president of Evergreen’s medical staff, informed Plahmifhis privilege
had been suspende&e¢ Dkt. No. 28 at 36.) In response to Dr. O’Callaghan’s announcemel
Plaintiff asked the Superior Court to “enter a preliminary injunction prohibitiygrderference
with his exercise of privileges at EvergreenHealth.” (Dkt. No. 14-26 adAR®&9ugh Plaintiff
requested a brogdwordeal injunction, Plaintiff aimed his motion at undoing Defendants’ rec
decision, which Plaintiff argued had denied him his constitutional and contractualtaghte
process. $ee idat 16-17.)

The Superior Court agreed with Plaintiff that Defendants had likely denied him due
process and violated Evergreen’s bylaws when Defendants suspengedileges. Dkt. No.
16-13 at 4.) The Superior Court therefore vac&aihtiff's susperion and issued a preliminar
injunction. (d. at 4-6.) TheSuwerior Court’s order was, however, somewhat inconsistent. Or
one hand, th&uerior Court stated, “Evergreen Health may initiate a new process, with not
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and opportunity to be heard, with respect to [Piffiisit application to renew his privileges.id.
at 6.) On the other hand, the Supe€Court broadly enjoined Defendants from “[t]aking any
action that prevents, prohibits, or interferes with plaintiff's exerciseiotgges and
prerogativess an active staff member of the EvergreenHealth Medical Centerat @.)

This broadly-worded injunction gave rise to thegentisste. On October 31, 2019,
Plaintiff received a patient with a traumatic brain injury. (Dkt. No. 92 at ey e next few
days Plaintiff and other doctors treated the patient, but he ultimately died dueete p@st-
surgery swelling.$ee generallpkt. Nos. 87, 92.) Due to concerns over Plaintiff's treatment
the patient, Evergreen wishes to invoke Article 16 of its bylaws and suspendfRlaint
privileges pending an investigatioisgeDkt. No. 86 at 4-5.But Evergreen is unable to invoke
Article 16 because of the Superior Court’s broadly worded injunctie@elDkt. No. 16-13 at 4.)
Evergreen therefore astse Courtto vacate the Superior Court’s preliminary injunction or, in
the alternave, toissue a temporary restraining order barring Plaintiff from exercissg h
privileges for 20 daysSeeDkt. No. 86 at 10.)

. DISCUSSION

A. Plaintiff’'s Request to Vacate

Federal law governthe rules for modifying a preliminary injunction entered by a stat
court prior to removalSee Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck
Drivers Local No. 70415 U.S. 423, 437 (1974antoja v. Countrywide Home Loans, L840
F. Supp. 2d 1177, 1183 n.5 (N.D. Cal. 200%jose rules give a district court “wide discretion

to modify an injunction in the face of changed circumstances or new!faets A&M Records,

! Plaintiff asserts that a “party seeking modification or dissolution of an injumséars the
burden of establishing thatsaynificantchange in facts or law warrants revision or dissolutior
the injunction.” (Dkt. No. 91 at 12g(nphass in original) (quotingSharp v. Westqr233 F.3d
1166, 1170 (9th Cir. 2000)). But Plaintiff erroneously refers to the more stringent staordard
revising or dissolving permanentnjunction.See, e.gSharp 233 F.3d at 117®Bellevue
Manor Assocs. v. United Statd$5 F.3d 1249, 1255 (9th Cir. 1999). A more flexible standa
applies to preliminary injunction§ee Dore& Assas.Contracting, Inc.v. Am Druggids’ Ins.
Co, 54 B.R. 353, 36(Bank. W.D. Wis. 1985. That standard reflég a district court’s
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Inc. v. Napster,ric, 284 F.3d 1091, 1098 (9th Cir. 2002) (quotBys. Fed'n No. 91 v. Wright
364 U.S. 642, 647—48 (1961)).

When the Superior Court issued fireliminary injunctionn this case, its primary
concern was about the processr lack therecf-thatDefendantsfforded Plaintiff prior to
suspendindnis privileges(SeeDkt. Nos. 32-1at63) (“In othe words, Im not foreclosing the
administrativeprocess fom strtingagain, and beig done propdy.”). Thosecircumstances
justified immediate action tando the suspension and preserve the status quo. But they did
justify prohibiting Evergreen from ever suspending Plaintiff's privileges tégss ofthe
situation Indeed, the Superior Court acknowledged as much: it allowedeeerto “initiate a
new process . .with respect to [Plaintiff's] application to renew his privileges'latg as
Evergreen gave Plaintiff notice and an opportunity to be hdakd. {o. 16-13 d 6.)

The present circumstances are far different than those faced by the SGperior
Evergreen is not attempting to summarily revoke Plaintiff's privileges byking® 16.4-8 Nor
is Evergreerrefusing to renew Plaintiff's privilegesithout giving Plaintiff an opportunity to be
heard Instead, Evergreen wants to use 88 18.26.3to suspend Plaintiff's privileges pending
an investigation into theecentdeath of a 20-year old boyhe Plaintiff treated(See Dkt. No. 86
at 4-6.) Those provisions are designed to address situations that are far different thamatho
the Superior Court considere&egeDkt. No. 12-8at 129-31) In addition, those provisions
provide substantially more process than what Evergreen afforded Plaintiffitndexided to not
renew his privileges in January 2018e£id. at124-131, 135-55.) For example, if a suspens
pursuant to 88 16.2 or 16.3 lasts longer than 14 days, then the suspended practitioner is ¢
to a hearing under Article 17 of the bylawlsl. @t 129—-31.) Article 17, in turn, entitléke
practitioner to representation by counsel, requires prehearing disclosuteesses and

materials, gives the practitioner the right to call and examine witnesses, avsltako

“inherent authority to modify a preliminary injunction in consideration of nevefaSeeA&M
Records, Inc. v. Napstend., 284 F.3d 1091, 1098 (9th Cir. 2002).
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practitioner to appeal the hearing officer or committee’s decisionacgEeen’s Board of
Commissionerg(Seeid. at 135-55.)

Given hese different circumstangele Courtcorncludes thathe Superior Court’s
preliminary injunctiorshould be vaatedsothatEvergreercanfollow its bylaws while
investigating the death of Plaintiff’'s patient. The Superior Court coultianee predicted that
one of Plaintiff's patients might die in contested circumstances. It is thengitikely that the
Superior Court intended to constrain Evergreen’s ability to exercise its poofgsdgment
and invoke 88 16.2 or 16.3. What the Superior Court did intend was to ensure that Evergr
would afford Plaintiff due process if the hospital sought to revoke Plaintifidgges in the
future.(See Dkt. Nos. 16-13at6, 32-1 463.) The procedures set forth in 88 16.2 and 16.3
appear to comply with the spirit of the Superior Court’s preliminary injunctiorusedaey
afford Plaintiff at least a modicum of procegSeeDkt. No. 12-8at 124-131, 135-55.)

Of course, Plaintiff is free to chatige Evergreen’s attempt to use Article 16 or any
ultimate decision that Evergreen makes regarBilaitiff's privileges.However it is
appropriate foPlaintiff, not Defendants, to bear the burden of showing that any action
Evergreen takes violates Plaintiff's legal or equitable righgsEarth Island Inst v. Carlton,
626 F.3d 462, 4699th Cir. 2010). Absent the existing preliminary injunction, which was
designed to address entirely differemtamstances, Plaintiff would bear that burden.

B. Plaintiff's Request for an Injunction

Given the Court’s aacluson tha the Superior Court’s preliminary injunction shobiel
vacatel, it is unnecessary for the Court to issue an order enjoining Plaintiff fronicprgct
medicine aEvergreen. The better approach is for the Court to allow Evergreen to decide
whether it wishes to suspend Plaintiff's privileges pursuant to 88 16.2 or li6sdghws.

1. CONCLUSION

For the foregoing reasons, the Court VACATES the Superior Court’s preliminary
injunction (Dkt. No. 163) and DENIES Evergreen’s request for a temporary restraining ord
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(Dkt. No. 86).
DATED this 12th day of November 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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