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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JACKSON, et al. Case No0.19-cv-01281BJR
Plaintiffs,
V. ORDER GRANTING MOTION TO

COMPEL AND STAY PROCEEDINGS
THE ALIERA COMPANIES, INC, et al.

Defendants.

l. INTRODUCTION
Plaintiffs Gerald Jackson, Roslyn Jackson, Dean Mellom, Jon Perrin, and dulie
(“Plaintiffs”) bring this putative class action suit against Defendants Alienapg@nies, Inc.
including its nowdefunct subsidiary Aliera Healthcare, Inc. (collectively “Aliera”), and Trir
HealthShare, Inc. (“Trinitf).* Plaintiffs allege that Defendants sold them unauthorized h¢
insurance plans in violation of Washington law and engaged in unfair and deceptive phag
violation of the Washington Consumer Protection Act, RCW 19.86044).

Currently before th€ourt is Defendants’ Motion to Compel Plaintiffs Jon and Julie P¢

to arbitrate their claimand to stay the proceedings as to those claims pending arbitration.

! The Jacksons and Mr. Mellom were the original plaintiffs in thi@ac®laintiffs filed &5econd Amendedd@nplaint
in July 2020 and added the Perrins as named plaintiffs. Dkt. Nos. 57, 67.
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No. 61. Plaintiffs oppose the motion. Dkt. No. 83. Having reviewed the partieslipigs, the

record of the case, and the relevant legal authorities, the Cougtavitthe motion. The reasoning

for the Court’s decision follows.
. BACKGROUND

Defendant Trinity offers a healthcare cost sharing plan known as “AlieraCare
Defendant Aliera markets, sells, and administers AlieraCare in Washingteno&tdehalf off
Trinity. See Dkt. No. 57, Second Amend. Comp. (“SAC’According to Plaintiffs, Trinity is g
health insurance company and AlieraCare is a health insurance plan, and trerejece to
federal and state laws governing health insurance companies. Defendants coumitanityas
not an insurance company and does not provide health insuf@medeefs.” Answers to PIs.
Second Am. Compl., Dkt. Nos. 62, 63. Instead, Defendasdsrt that Trinity is a healthca
sharing ministry (“HCSM?”) that facilitates the sharing of healthcare exsesmmong its member
Regardless, the parties agree that AlieraCare provides members with benefédital coveragg
in exchange for themorthly premiums.

Plaintiffs enrolled in AlieraCare in 2018 and 2019. Plaintiffs, all of whom paed
monthly premiums and met their standard deductibles, expected that Trinity woulbeual
medical claims as detailed by the AlieraCare benefits booklet (“Member GuideMember
Guide,Dkt. No.57, Ex. B However, each was denied healthcare coverage after submitting
claims to Trinity.Thereafter, Plaintiffs initiated this lawsuit.

In November 2019, Defendants moved to dismisdativsuit for failure to state a clair
under Federal Rule 12(b)(6). Dkt. Nos. 21, 23. Defendants sought dismissal of the itss
entirety on the groursthat Trinity is not an insurance company and, instead, qualifies as a H

under the Aordable CaréAct, and is therefore exempt from Washington’s health insurances
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Id. In the alternative, Defendants argued that Plaintiffs filed this lawsuit prestydbecause they
failed to exhaust dispute resolution procedures outlingdiaraCare’sMember Gide. Id. The
Court denied Defendants’ motions to dismisd/ay 2020. Dkt. No. 47. In doing so, this Cou
concluded that Plaintiffs sufficiently pled allegatidhat, if proven trueestablish that Trinity ig
an insurance company subject to Wagton’s health insurance lawigl. at 9. The Court furthe
concluded that Plaintiffs sufficiently pled that the dispute resolution proceduristbein the
Member Guide are illegal under Washington law and if Plaintiffs’ allegatiompmven true
Plaintiffs would be relieved “of any obligation to follow” such procedutdsat 12.

Thereafter, Defendants move to compel Plaintiffimims to arbitration based on tf
dispute resolution procedures set forth in the Member Guide. Dkt. No. 52. After tioe nvas
fully briefed, but before the Court decided thsue Plaintiffs filed a second amended complg
in which they added Jon and Julie Peamplaintiffs Dkt. No. 57. In response, Defendants fil
the instant motion to compel the Perrins to aalgttheir claimss well Dkt. No. 61.0n July 20,
2020, the Court denied Defendants’ motion to compelotiginal Plaintiffs to arbitrate thein
claims, determining that Defendants waived their right to arbitrate those diefose the Court
now isDefendants’ motion to compel the Perriasarbitrate their claims

[11. DISCUSSION

Defendants move to compel the Perrins to arbitrate their claims pursuant to the |
arbitration clauséhat is part of the dispute resolution procedset forthin AlieraCare’s Member
Guide.In relevant part, tharbitrationclause provides:

If the dispute is not resolved the matter will be submitted to legally binding

arbitration in accordance with the Rules and Procedures of the American

Arbitration Association. Baring members agree and understand that these [dispute

resolution] methods shall be the sole remedy to resolved any controversy or claim

arising out of the Sharing Guidelines, and expressly waive their right to file a
lawsuit in any civil court against one another for such disputes; except to enforce
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an arbitration decision. ... The aggrieved sharing member agrees to be legally
bound by the arbitrator’s final decision.

Dkt. No. 57, Ex. 2 at 35.

The parties dispute whether tl@egoingarbitration clausas valid and enforceabls.

Defendants assert that it is; Plaintiffs counter that the clauseidsunder Washington law
specifically RCW 48.18.200(b), which prohibits binding arbitration clauses in Washin
insurance contractélowever, before reachinpe merits of this argument, this Court must fi
determine whether it has the authority to resolve the issue of the clausety.validi

A. Who Hasthe Authority to Determine the Validity of the Arbitration
Agreement: The Court or the Arbitrator?

“Congress enacted the Federal Arbitration Act (FAA) in 1@2Besponse to a perceptig
that courts were unduly hostile to arbitratidoriNewirth v. Aegis Senior Comm., LLC, 931 F.3d

935, 93940 (9th Cir. 2019) (quotingpic Sys. Corp. v. Lewis, U.S. - 138 S. Ct. 1612

1621 (2018)).Pursuant to the FAA, arbitration agreements “shall be valid, irrevocalde
enforceable, save upon such grounds that exist at law or in equity for the revocation
contract.” 9 U.S.C. 8.2t is ordinarily the court'srole to determine whether a valid arbitrati
agreement existsee Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Ci
2000) but parties to anarbitration agreement can agree to delegate the gateway isq
arbitrability to the arbitratoiRent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 6&9 (2010) When

an agreement “clearly and unmistakably” delegates the threshold issue of aityittakihe

arbitrator, a court must send that question to arbitratidnat 80. The incorporation of the

American Arbitration Association (“AAA”) rules and procedures into the tion agreement

2 Plaintiffs suggest that the Perrins’ Member Guide did ootain a binding arbitration agreemesge Dkt. No. 83
at 2-3. However, this allegation contradicts the Perrins’ allegatidineirSecond Amended Complaint in which the
concede they received a Member Guide with the arbitration clauseheiit they enidéed in AlieraCare. Dkt. M.
57 at § 104.

4

gton

rst

n

an

of any

_ﬁ

ue of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Case 2:19-cv-01281-BJR Document 105 Filed 08/18/20 Page 5 of 9

“constitutes clear and unmistakable evidence that contracting parties agreed titategrbi

arbitrability.” Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015).

Here, as set forth above, the disputed arbitration claxseporates the AAA rules

therefore, the issue of arbitrability has been delegated tolitieator.® However, Plaintiffs argue

that it is still for this Court to determine the issue of arbitrability. Accordimjdmtiffs, this Court
must resolve the issue of arbitrability because Plaintiffs challenge thetobittause—including
its incorporation of the AAA rules.

Challenges to arbitration agreemeften be divided into two typesBuckeye Check

Cashing, Inc. v. Cardegna, 546 U.S. 440, 41 (2006) “One type challenges specifically the

validity of the agreemenotarbitrate.”ld. “The other challenges the contract as a whofe Id.
This distinction is important becauaechallenge to the validity of the agreement to arbitrat

resolved by the court; a challenge to the validity of the contract as a whole is resolved

arbitrator. Nagrampa v. MailCoups, Inc., 469 F.3d 1257, 12685 (9th Cir. 2006) (stating that

eis

“when the crux of the complaint challenges the validity or enforceability of the agreéme

containing the arbitration provision, then the questbmhether the agreement, as a whole

1S

unconscionablenust be referred to the arbitrator” but that “[w]hen the crux of the complaint is not

the invalidity of the contract as a whole, but rather the arbitration claussipronself, then the
federal carts must decide whether the arbitration provision is invalid and unenforceable”).
The Ninth Circuit further clarified this distinction iBridge Fund Capital Corp. V.

Fastbucks Franchise Corp., 622 F.3d 996 (9th Cir. 201,@xplaining that a courtlecicestheissue

3 Plaintiffs suggest that courts should not conclude that the incorporatiba AA rules in a contract constitutg

clear and unmistakable evidence that the parties delegated thefissbirability to the arbitrator if at least one pf

the parties isot “sophisticated” Dkt. No. 83 atL0. The Ninth Circuit has expressly rejected this argunignehnan
v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015) (“Our holding today should not be interpreted to reque {
contracting parties be sophisticated that the contract be ‘commercial’ before a courtymanclude that thq
incorporation of the AAA rules constitutes ‘clear and unmistakable ewdefdhe parties’ intent’ to delegat
arbitrability to the arbitrator).
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of thevalidity of an arbitration claus&vhen a plaintiff argues ththe] clause, standing alone,
unenforceable-fer reasonsndependent of any reasons the remainder of the contract might be
invalid.” Id. at 2000(emphasis addegd)d. at 100102 (a court decides the validity question wh
the arbitration clause’s validity “is amtirely distinct issue from the contract claims in the cas
(emphasis added). Conversely, the Ninth Circuit noted, if “[@}hex of the complaint... makes
clear that the challenge to the arbitration clause isdime challenge that is being made to th
entire contract,” validity is decided by the arbitratdr.at 1001(emphasis added).

Thus, inBridge Fund, the Ninth Circuit determined that the issue of arbitrability
properly before the district court when the plaintiffs in that case spelyifichhllenged the
arbitration agreement as unenforceable because it: “(1) was not mutually emnterec)
improperly limit[ed] Plaintiffs’ damages; (3) impermissibly shorten[ed] thieisaof limitations;
(4) contain[ed] invalid place and manner restrictions; (5) [sought] to nelgat&f®’ unwaivable
rights under the CFIL; and (6) wrongly ban[ned] class and consolidated actiddsfa}’1002.
The Ninth Circuit noted that each of these challenges to the arbitration dadisénct“from

Plaintiffs’ challenge to the validity of the [underlying] franchise agreementvaisote.” Id. In

reaching its decision, the Ninth Circuit cardted theBridge Fund plaintiffs’ challenges to the

arbitration agreement with those raisedNagrampa, noting that in that case the issue
arbitrability was for the arbitrator to decide becausd\dmgrampa plaintiffs did not raise a disting
challengeto the arbitration clause but, rathsimply alleged that the clause was “unenforceq
because it was contained in an illegal usurious contract which waslvomtio.” 1d. at 1001
(quotingNagrampa, 469 F.3d at 1268).

Here, Plaintiffs claim thatAlieraCare isillegal becausat is an “unauthorized health

insurance plan(s) in violation of Washington law.” Dkt. No. 57 at  123. They charge th
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arbitration clause isunenforceablebecause Washington law prohibits binding itaation
agreements in insurance contratts.at § 126(c)(i). In other words, Plaintiffs’ basis for argu
thatAlieraCare isllegal and their basis for arguing that the arbitration clause is void arentlee
AlieraCareis anunauthorizedhealth insuance plarthat runs afoul of Washington insurance .Ig
Thus, Plaintiffs’ challenge to the arbitration clause is the same challeAdjereiCareas a whole
and must be decided by the arbitraimdge Fund, 622 F.3d at 10002, see also G&K, P.A. v.
Willett, 2012 WL 1438474, *5 (D. Ariz. April 25, 2012) (*Yakima does not present a bas
invalidating the arbitration clause that is ‘independent of any reasons the renaditidecontract
might be invalid’or ‘an entirely distinct issue from the contrataims in the case. [a]s a result,
Yakima’s challenge to the arbitration clause must be decided by the arbitrggantingBridge
Fund, 622 F.3d at 10002).

B. Whether Defendants Waived Their Right to Compel the Perrinsto
Arbitration

Having determined thathe arbitrator must decide the threshold issue of whethef

arbitration clause is enforceable, the Court will turn to Plaintiffs’ claim that Defea waived
their right to compethe Perrins t@rbitraton. As stated above, tHeAA provides that arbitration
agreements “shall be valid, irrevocable, and enforceable, save upon such grounds akaex
or in equity for the revocation of any contradtiéwirth, 931 F.3d at 940 (quoting U.S.C. 8 2

One sich ground is waivetd. Whether a party waived its right to compel arbitration is an i
for the court to decideMartin v. Yasuda, 829 F.3d 1118, 1124 (9th Cir. 2016)Ve have madg

clear that courts generally decide whether a party has waived ltisaigrbitration by litigation

conduct.”) Cox v. Ocean View Hotel Corp., 533 F.3d 1114, 1D29th Cir. 2008) (stating that the

issue of whether a party waived the right to enforce an arbitration clause was praaed by

the district court”).
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A party seeking to prove that the right to compel arbitration has been waived nmysi

car

the heavy burden of demonstrating: (1) knowledge of an existing right to compel arbitrgtipn; (2

intentional acts inconsistent with that existing right; and (3) prejudice to the personngppos

arbitration from such inconsistent adidewirth, 931 F.3d at 940. Plaintiffs have not carried this

heavy burden with respect to the Perrins’ claims.

While the Court denied the Defendants’ motion to compel the original Plaintiffs to

arbitration on the grounds of waiver, the analisisfferent for the Perrirglaims This is becausg
until June 10, 2020 when Plaintiffs amended the operative complaint to add Jon andrdulis
as named parties in this action, the Perrins were ipeitatass members. This distinction
significant because the Ninth Circuit has clearly stated that a party seeking tovaregeofthe

right to arbitration must demonstrate acts inconsistent witextaeng right to compel arbitratign

see Martin, 829 F.3dat 1124 Fisher v. A.G. Becker Paribas Inc., 791 F.2d 691, 694 (9th Cif.

A4

D

Pe

is

1986) and dstrict courts within tis Circuit have determined that a party cannot move to compel

putative class members to arbitration prior to class certifichBmause putative class members

are not parties to the actidsee, e.g., Inre TFT-LCD (Flat Panel) Antitrust Litigation, 2011 WL

1753784, at *4 (N.D. Cal. May 9, 2011) (holding that defendants did not waive their right to

compel arbitration by filing mulple motions to dismiss because defendants did not hay

existing right to compel putative class members prior to class certificaBoon v. DirecTV,

e an

LLC, 2019 WL 6604879, at *5 (C.D. Cal. 2019) (“As DIRECTV had no occasion to moye to

compel any abse class members to arbitrate their claims until the class was certified, its slippose

delay in asserting an arbitration defense does not amount to conduct inconsistent \gtth tibs

compel arbitration.”)Laguna v. Coverall North America, Inc., 2011 WL 3176469, *8 (S.D. C4|.
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July 26, 2011) (“Defendants cannot move to compel arbitration against putative clalssrm
prior to certification of a class.”).

While the Ninth Circuit has not yet spoken on this issue, the Eleventh Circuit add
the issuan Gutierrez v. Wells Fargo Bank, NA, 889 F.3d 1230 (11th Cir. 2018). Gutierrez, the
Eleventh Circuit noted that seeking to compel putative class members to arbpiradraio class
certification is futile because such class members are “specudetil/éeyond the reach of th
Court’s power”.ld. at 1238 (noting that it “would have been impossible in practice to co
arbitration against speculative plaintiffs and jurisdictionally impossible foDiktict Court to
rule on any those motions before the class was certified”). This Court findsetrent Circuit’s
reasoning persuasive. Given that Defendants moved to compel the Perrins to drbitrekaimns

within ten days of the Perrins becoming narpkadhtiffs in this action, and given that Refdants

em

ressed

e

mpel

did nothing within that tewlay period to suggest that they intended to waive their right to compel

the Perrins to arbitration, this Court finds that Plaintiffs have not met tleavy burden o
demonstrating waiver.
V. CONCLUSION
For the foreging reasons, the Court HEREBY GRANTS Defendants’ motion to col
the Perrins’ claims to arbitration. The Court further GRANTS Defendanddion to stay thg
proceedings in this Court dkey relate tadhe Perrins’ claims while the partiewbitrate hose

claims.The remaining proceedings in this case shall proceed.

Barbara Jagobs Rothstein
U.S. District Court Judge

Dated thisl8thday of August 2020
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