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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

PHILIPS NORTH AMERICA, LLC, CASE NO. C19-1745JLR
etal.,
ORDER GRANTING IN PART
Plaintiffs, AND DENYING IN PART
PLAINTIFFS' MOTION TO
DISMISS COUNTERCLAIMS

V.

SUMMIT IMAGING INC., et al.,

Defendants.

Before the court is Plaintiffs Philips North America, LLC, Koninklijke Philips

N.V., and Philips India, Ltd.’s (collectively, “Philips”) motion to dismiss Defendants

Summit Imaging Inc. and Lawrence R. Nguyen'’s (collectively, “Summit”) counterclgims
pursuant to Federal Rule of Civil Procedure 12(b)(6). (Mot. (Dkt. # 50).) Summit
opposes Philips’'s motion. (Resp. (Dkt. # 53).) Philips filed a reply. (Reply (Dkt. # b4).)

The court granted Summit’s motion to file a surreply. @fdranting Surreply (Dkt.

# 65); Surreply (Dkt. # 70).) Having considered the motion, the parties’ submissions
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regarding the motion, the relevant portions of the record, and the applicaBlénaw,
court GRANTS in part and DENIES in part Philips’s motion to dismiss.
l. BACKGROUND

A. Factual Background

Summit “provides maintenance, repair and related services for medical equi
including ultrasound and mammography equipment.” (Counterclaims (Dkt. # 41 at
30-48)  11.) Summit is an “independent service organization,” or “ISO,” that spec
in servicing medical equipment manufactured and sold by other compauief.12.)
Summit’s customers include healthcare facilities (such as hospitals) and other entit
the United States and Canada that own and operate medical equipment, including
ultrasound equipment.ld; § 14.) Summit alleges that its customers “highly value an
prefer” Summit because of its “ability to minimize costly downtimes of vital medical
equipment,” its “top-quality customer service and diagnostic and repair services,” a
“the lower cost of Summit’s services relative to its original equipment manufacturer
(‘OEM’) competitors in the service market.1d(111517.)

One type of medical equipment that Summit services is ultrasound machines
manufactured by Philips.Id. § 18.) Philips’s ultrasound machines are “expensive an
complex equipment that include both mechanical and computer software compone

(Id. 1 19.) Although Philips’s ultrasound machines have a long lifespan, they requir

! The parties have requested oral argume®éelfiot. at 1, Resp. at 1.) The court finds
oral argument would not be helpful to the disposition of this motion, and therefore declineg

ment,

alizes

esin

|®N

d

nts.

e

5 to

hold oral argumentSeelLocal Rules W.D. Wash. LCR 7(b)(4).
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frequent maintenance, repair, and other servicitdy) (n addition to manufacturing an
selling its ultrasound machines, Philips provides maintenance and repair services f
machines. I¢l. 1 23.) As a result, Philips competes with Summit and other ISOs for
business in the market for maintenance and repair services for Philips’s ultrasound
machines. I¢l. 1 24.)

Summit alleges that the software included on Philips’s ultrasound machines |
necessary for both operating the equipment and for properly diagnosing, troublesh
and correcting” technical issues with the machinés. §(20.) Summit further alleges
that Philips “regulates and restricts access to and operation of” this software by
individuals and entities outside of Philips, including the purchasers of the machineg
ISOs such as Summit that provide maintenance and repair sentate$21.)

Summit alleges that access to the diagnostic software is “vital to competition
the market for servicing Philips’s ultrasound machines because it provides access |
that “are essential for diagnosing, troubleshooting, and correcting technical problen
iIssues with” the machinesld( Y 34;id. 1 35-37 (describing alleged features of Philip
diagnostic software that are unavailable to competitors, such as the ability to transl
error codes, correct errors, and display temperature sensor data).) Philips “does n
will not provide access to the Diagnostic Software” to its competitors in the Philips
ultrasound machine service market, including Sumnhat. §(40.) Indeed, Philips has
never granted access to the diagnostic software to Sumaif] 41.) Summit asserts

that Philips’s refusal to provide access to the diagnostic software has impaired or

o)
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prevented Summit and Philips’s other competitors from performing certain mainten
and repair services for their customertsl. {1 4243.)

In an effort to “find ways to work around its lack of access to the Philips
Diagnostic Software,” Summit developed its own “proprietary software” to enable it
service Philips’s ultrasound machinedd. [ 44.) Summit states that its software has
“commercially significant, useful and lawful purpose” and “does not circumvent any|
purported technological measure that Philips might include in its software, falsify on
remove any purported copyright information, or otherwise violate the DMCA or infri
Philips’s copyrights in any way.ld. 11 44, 57.)

Summit alleges that Philips has engaged in anticompetitive conduct in order
increase its share of the market for repair and maintenance of its ultrasound machi
control prices, and exclude competitors from the markdt.{(25) This anticompetitive
conduct includes Philips’s refusal to provide its competitors access to diagnostic sd
installed on its ultrasound machines and Philips’s efforts to enforce its copyrights o
software. Hee, e.qg., id|1133-34, 40, 47, 49, 51, 57, 7.) Summit also alleges that
Philips’s refusal to license its copyrights in the diagnostic software, and its enforcer
or threatened enforcement of those copyrights (as in this lawsuit, which seeks to pi
Summit from using its proprietary software) is anticompetitive cond&se,(e.g., id.
19 54, 5758) Summit asserts that Philips’s refusal to license its copyrights and its
enforcemenactions arenotivated not by legitimate desire to protect its copyrights bt

rather by Philips’s goal to exclude competition in the market for repair and servicing

Aance
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1

its ultrasound machinesld( 11 5157.)
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B. Procedural Background

Philips filed its initial complaint in this action on October 29, 2019. (Compl. (
#1).) Itfiled an amended complaint on December 20, 2019. (Am. Compl. (Dkt. # 3
Philips’s claims against Summit arise from its allegation that Summit hacks into Ph

ultrasound systems using a program Summit developed in order to enable features

options in the ultrasound systems for which Philips’s customers have not paid. (Am.

Compl. 11 4-6.) Philips also alleges that Summit wrongfully advertises that its softy
is a “legal solution” or “legal alternative” to working with Philips in order to enable
features and options in the ultrasound syster8ee (df 8.)

The court granted in part and denied in part Summit’s subsequent motion to
dismiss Philips’s claims. (3/30/2020 Order (Dkt. # 35).) Specifically, the court
dismissed, without prejudice and with leave to améiljps’s claimsagainst Summit
for modifying copyright management information in violation of the Digital Millenniu
Copyright Act(*DMCA”), 17 U.S.C. § 1202; false advertising in violation of the
Lanham Act, 15 U.S.C. 8§ 1125(a); and unfair competition in violation of Washingtor
Consumer Protection ActCPA"), ch. 19.86 RCW. (3/30/2020 Ord&t20-21.) The
court denied Summit’s motion to dismiss Philips’s claims for circumventing a
technological measure in violation of the DMCA; trade secret misappropriation in
violation of the Defend Trade Secrets Act, 18 U.S.C. § 1836, and Uniform Trade S¢
Act, ch. 19.108 RCW, and for contributory copyright infringement in violation of the

Copyright Act, 17 U.S.C. §8§ 101, 501. (3/30/2020 Order at 20-21.)

Dkt.
3).)
lips’'s
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On April 20, 2020, Philips filed its second amended complaint. (2d Am. Com

pl.

(Dkt. # 36).) Summit answered the second amended complaint on May 18, 2020 and

asserted counterclaimgSee generallAns. & Counterclaims (Dkt. # 41).) Inits
counterclaims, Summit alleges that Philips has engaged in monopolization and attg
monopolization in violation of Section 2 of the Sherman Antitrust Act, 15 U.S.C. § 2
(Counterclaimdf 2664 (monopolization), 65-68 (attempted monopolization).) Sum
also seeks a declaratory judgment that Philips’s copyrights on the diagnostic softws
installed on its ultrasound machines are unenforceable due to Philips’s misuse of tk
copyrights. [d. 11 6982.) Philips now moves to dismiss all of Summit’s counterclaif
(See generalliot.)
. ANALYSIS

A. Standard on Motionsto Dismiss

Federal Rule of Civil Procedure 12(b)(6) provides for dismissal for “failure to
state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When
considering a motion to dismiss under Rule 12(b)(6), the court construes the comp
the light most favorable to the nonmoving partyvid Holdings Ltd. v. Salomon Smith
Barney, Inc. 416 F.3d 940, 946 (9th Cir. 2005). The court must accept all well-plea
facts as true and draw all reasonable inferences in favor of the plaWdgifer Summit
P’ship v. Turner Broad. Sys., Ind.35 F.3d 658, 661 (9th Cir. 1998). The court,
however, is not required “to accept as true allegations that are merely conclusory,

unwarranted deductions of fact, or unreasonable inferen&segwell v. Golden State

'mpted

Mmit
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nose

ns.

aint in

ded

Warriors, 266 F.3d 979, 988 (9th Cir. 2001). “To survive a motion to dismiss, a
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complaint nust contain sufficient factual matter, accepted as true, to ‘state a claim t

relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007pee also Telesaurus VPC, LLC y.

Power, 623 F.3d 998, 1003 (9th Cir. 2010). “A claim has facial plausibility when thg
plaintiff pleads factual content that allows the court to draw the reasonable infereng
the defendant is liable for the misconduct allegddiial, 556 U.S. at 677-78Dismissal
under Rule 12(b)(6) can be based on the lack of a cognizable legal theory or the al
of sufficient facts alleged under a cognizable legal theBalistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990).
B. Monopolization Claims

Section 2 of the Sherman Antitrust Act makes it illegal to “monopolize . . . an
part of the trade or commerce among the several states.” 15 U.S.C. 8§ 2. The

requirements for monopolization and attempted monopolization claims “are similar,

differing primarily in the requisite intent and the necessary level of monopoly power.

Image Tech. Servs. v. Eastman Kodak €26, F.3d 1195, 1202 (9th Cir. 1997)o state
a claim for monopolization under 8 2, the plaintiff must allege facts that, if true, will
prove the defendant (1) possesses monopoly power and (2) uses that power to “fol
competition, to gain a competitive advantage, or to destroy a compeierctec Int’l,
Inc. v. Honeywell Int’l., In¢.836 F.2d 1171, 1183 (9th Cir. 2016) (quotifemstman
Kodak Co. v. Image Tech. Ser&04 U.S. 451, 482-83 (1992)K06dakK)). To state a

claim for attempted monopolization, the plaintiff must allege facts that, if true, will p

\\ 4

e that

p)sence

~

eclose

rove

“(1) that the defendant has engaged in predatory or anticompetitive conduct with (2
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specific intent to monopolize and (3) a dangerous probability of achieving monopol
power.” Kaiser Found. Health Plan, In@. Abbott Labs., In¢552 F.3d 1033, 1043-44
(9th Cir. 2009) (quotin@pectrum Sports, Ing. McQuillan,506 U.S. 447, 456 (1993)).
“To safeguard the incentive to innovate, the possession of monopoly power will not
found unlawful [under 8§ 2] unless it is accompanied by an element of anticompetitiv
conduct.” Verizon Comm’cns Inc. v. Law Offices of Curtis V. Tri(ikiainko”), LLP,
540 U.S. 398, 407 (2004).

1. Noerr-Pennington | mmunity

Summit alleges that Philips has engaged in anticompetitive conduct prohibite
Section 2 of the Sherman Act by filing its lawsuit seeking to enforce its copyrights if
software installed on its ultrasound machineSeg(, e.g.Counterclaim§ 5#58.)
Philips contends that Summit’s claims based on Philips’s efforts to enforce its copy
are barred by thBoerr-Penningtordoctrine. “That doctrine provides a party immunity
from antitrust liability for petitioning the government for redress, in light of the First
Amendment right to petition the government. And it is clear that the petitioning acti
includes enforcing one’s intellectual property rights in coutdriited Food and
Commercial Workers Unions and Emp’rs v. Novartis Pharmaceuticals. G0p F.3d 1,
4-5 (1st Cir. 2018) (citing’rof'| Real Estate Inv'rs, Inc. v. Columbia Pictures Indus., |
(“PRET), 508 U.S. 49, 63-65 (1993)) (applyitNperr-Penningtorand affirming the
dismissal of plaintiff's antitrust claims arising from Novartis’s efforts to enforce its

patents on a prescription drug). An entity loSegrr—Penningtommmunity from anti-

~

be

e

d by

n the

rights

Vity

trust liability, however, if its conduct falls within the “sham” exception to the doctring.
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Kaiser Found. Health Plan, Inc552 F.3cat 1044. A “sham” lawsuit is one where the
suit is both “objectively baseless in the sense that no reasonable litigant could reali
expect success on the merits” and “an attempt to intedfexetly with the business
relationship of a competitor through the use of the governmereéss—as opposed to
the outcomeof that process.’Rock River Commc'ns, Ine. Universal Music Grp., Ing.
745 F.3d 343, 351-52 (9th Cir. 2014) (quotPBE], 508 U.S. at 6661) (emphasis in
original)).

Summit does not allege that Philips has engaged in sham litigation to enforce
copyrights. (Resp. at 13.) Rather, it argues thaiterr-Penningtordoctrine does not
bar its claims because they are not basetkty on Philips’s non-sham litigation.
(Resp. at 11-12 (emphasis in original).gh#ng primarily onClipper Exxpress v. Rocky
Mountain MotorTariff Bureau, Inc.690 F.2d 1240, 1265 (9th Cir. 1982), Summit arg
thatNoerr-Penningtordoes not apply here because “Plaintiffs’ litigation activity is pa
of a broader scheme of anticompetitive conduct.” (Resp. &t 13.)

In Clipper Express the plaintiff, a freight forwarding company, alleged that th
defendant trucking company had engaged in sham rate protests and had provided
fraudulent information to a regulatory agency as part of a larger scheme to stifle

competition that included price-fixing and customer allocationat 1246-63. The

stically

b jtS

ues

It

D

Clipper Exxpresgourt recognized that “[g]enuine efforts to induce governmental action

are shielded biNoerr even if their express and sole purpose is to stifle or eliminate

2 Philips does not respond to Summit’s arguments regag@lipger Exxpress (See

generallyReply.)

ORDER-9
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competition” Id. at1254. Nevertheless, the court also observed that “when . . . the
petitioning activity is but part of a larger overall scheme to restrain trade, there is ng
overallimmunity.” Id. at 1263-64 (emphasis added). RatNererr-Pennington
“provides immunity only for the narrow petitioning activity, if done with the requisite
intent to influence government actidnd. at 1265.

Here, Summit challenges Philips’s entire course of conduct—not just Philips’
efforts to enforce its copyrights in court. Althougberr-Penningtorprovides Philips
immunity from antitrust liability against Summit’s claims based on Philips’s legitima
non-sham litigation activity, that immunity does not extend to Summit’s other allegg
of anticompetitive conductSee Clipper Exxpres690 F.3d at 1263-64. Therefore, the
court DISMISSES with prejudice Summit’s antitrust claims undeiNtherr-Pennington

doctrine only to the extent they are premised on Philips’s litigation actiSie Lopez v.

Smith 203 F.3d 1122, 1127 (9th Cir. 2000) (where claims are dismissed under Rule

12(b)(6), the court “should grant leave to amend . . . unless it determines that the pleading

could not possibly be cured by the allegation of other facts.”).

2. Relevant Market

“A threshold step in any antitrust case is to accurately define the relevant mg
which refers to ‘the area of effective competitionFéderal Trade Comm’n v.
Qualcomm, In¢.969 F.3d 974, 992 (9th Cir. 2020) (quoti@giov. Am. Express Cp.
138 S. Ct. 2274, 2285 (2018)). The plaintiff must allege both that a legally cogniza

‘relevant market’ exists and that the defendant has power within that mhidetal

(2]

le,

tions

rket,

ble

Indus., Inc. v. Ikon Office Solutiorsl3 F.3d 1038, 1044 (9th Cir. 2008). “There is ng

ORDER- 10
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requirement that these elements of the antitrust claim be pled with speciflditat
1045. Although the validity of the “relevant market” is typically a factual element ra|
than a legal element, a complaint may be dismissed if the complaint’s “relevant ma
definition is “facially unsustainable.id.

Summit alleges that the relevant market for its antitrust claims is the market f
“provision of . . . maintenance and repair services on Philips Ultrasound Machines
United States” (the “Philips Ultrasound Machine Service Market”). (Counterclaims
1 27.) Summit asserts that Philips’s market power is demonstrated by its dominant
in the market, which Summit estimates is at least 76% of the market based on 201§

showing that OEMs “typically account for greater than 76% of the revenue generats

ther

rket”

or

n the

share

B data

ad in

service aftermarkets for specialized medical equipment, including ultrasound machjnes.”

(Id. § 28.) Summit also alleges that there are barriers to entry in the market arising
high costs to enter and participate in the market, the high level of technical skill ang
knowledge of Philips’s ultrasound machines required to participate in the market, a
Philips’s own actions in controlling and restricting access to the software on the
ultrasound machines.(Id. 11 3132.)

Philips argues that Summit has failed to sufficiently plead “a plausible single-
modality, singlebrand relevant market.” (Reply at 9.) First, it contends that Summift
fails to allege facts regarding why other imaging systems are not reasonably
interchangeable with ultrasound systems for purposes of providing maintenance, r¢

and related services or why the market does not encompass manufacturers other t

from

ppair
han

ge in

Phillips. (Reply at 8-9.) Second, it argues that Summit has failed to allege “a chan

ORDER-11
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policy or other deceptive conduct that ‘locks in’ customers” in order to demonstrate
market power. I¢l. at 10 (citingNewcal 513 F.3d at 1045, 105andPOURfect Prod. v.
KitchenAid No. CV-09-2660PHXGMS, 2010 WL 1769413, at *3-4 (D. Ariz. May 3,

2010)).) Finally, Philips argues that Summit’s allegation of Philips’s market share

“cannot stand” because it depends on an “unidentified” study regarding OEMs’ share of

the revenue generated in service aftermarkets for specialized medical equipment g
not specific to Philips or ultrasound machinelsl. &t 10-11 (citingRebel Oi 51 F.3d at
1434 (9th Cir. 1995).)

The court finds that Summit has sufficiently alleged a relevant market in whig

nd is

h

Philips has market power. It is clear that an antitrust plaintiff may base its claims op a

single-product relevant marke®ee Kodak504 U.Sat456-59 (markets for Kodak part
and service)Newcal 513 F.3d at 1048 (markets for IKON and GE copier equipment
copier service). Because the relevant market for aftermarket service must be detel
based on the choices available to the owners of Philips ultrasound esstnKodak
504 U.S. at 482, Summit need not plead facts regarding other imaging systems or
ultrasound systenmmade by manufacturers other than Philips in order to sufficiently
allege asingle-brand relevant market.

The court also concludes that Summit has plausibly alleged that Philips poss
market power in the relevant market. The existence of an antitrust defendant’'s ma
power “ordinarily is inferred from the seller’'s possession of a predominant share of

market.” Kodak,504 U.S. at 464 (internal citations omitted). The Supreme Court hg

vz

and

mined

€Sses

rket

the

1S

concluded that market shares similar to the 76% market share that Summit alleges

ORDER- 12
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possesses are sufficient to demonstrate monopoly power under Sec@ed hited
Statesy. Grinnell Corp.,384 U.S. 563, 571 (1966) (87% of market constitutes a
monopoly);American Tobacco Ce. United States328 U.S. 781, 797 (1946) (over tw(
thirds of market constitutes a monopolyyYhether Philips’s market share is actually 7¢
percent is a factual issue that must be tested through discovery.

Philips argues that Summit must allege that Philips initiated a change in polic
that would “lock-in” customers in order to survive a motion to dismiss. (See Mot. at
10.) The court disagrees. Rather, the court concludes that the lessdfoftakand
Newcalis that an aftermarket shift in policy is one example of a way in which a firm
exercise its market poweBeeKodak 504 U.S. at 458 (discussing “lock-ins” in the
context of aSherman Acg 1 tying claim);Newcal 513 F.3d at 1051 (sama&ge also
PSI Repair Servs., Ing. Honeywell, Ing.104 F.3d 811, 820 (6th Cir. 1997) (sarhe).
For these reasons, the court DENIES Philips’s motion to dismiss to the extent it allg
that Summit’'s case should be dismissed for failure to plausibly allege a “relevant m

in which Philips possesses market power.

3 To the extent Philips relies ®#OURfect Product2010 WL 1769413, at *3-4, the

courtfinds that Summit has sufficiently alleged facts that make the factors listed in that cas

plausible: the existence of high “switching costs,” high “information costs,” and aéstib$’
ability to exploit “ignorant” customers.Sée, e.gCounterclains 19 (alleging that Philips
ultrasound machines are “expensive and complex” equipment with a “relatively kespli”
and that purchasers “are not able to accurately predict required maintenanceaiedstig

7
1

5%

y

may

pges

arket”

term maintenance costs at the time afchase.”)

ORDER- 13
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3. Refusal to Deal

“As the Supreme Court has repeatedly emphasized, there is ‘no duty to deal
the terms and conditions preferred by [a competitor’s] rivalgpétotec Int’| 836 F.3d
at 1184 (quotindPac. Bell Tel. Co. v. Linkline Commc’ns, 855 U.S. 438, 457
(2009)). “The Sherman Act does not restrict the long recognized right of a trader o
manufacturer engaged in an entirely private business, freely to exercise his own
independent discretion as to parties with whom he will degdifiko, 540 U.S. at 408
(internal citations and alterations omitted).

“The one, limited exception to the general rule that there is no antitrusioduty t
deal comes under the Supreme Court’s decisiéspen Skiing Co. v. Aspen Highland
Skiing Corp, 472 U.S. 585 (1985).Qualcomm 969 F.3d at 993. Under thepen
Skiingexception, a company engages in prohibited, anticompetitive conduct when *
unilaterally terminates a voluntary and profitable course of dealing; (2) the only
conceivable rationale or purpose is to sacrifice short-term benefits in order to obtait
higher profits in the long run from the exclusion of competition; and (3) the refusal {
deal involves products that the defendant already sells in the existing market to oth
similarly situated customers.fd. at 993-94 (quotind\erotec Int’| 836 F.3d at 1184, an(

MetroNet Servs. Corp. v. Qwest Corp83 F.3d 1124, 11323 (9thCir. 2004)) (internal

citations and quotation marks omitteddecause thAspen Skiingxception is “at or near

the outer boundary of § 2 liability,” it should be applied only in rare circumstances.

Qualcomm 969 F.3d at 994 (quotinfyinko, 540 U.S. at 409).

under

1

UJ

(1) it

-

er

ORDER- 14
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004059156&pubNum=0000780&originatingDoc=Ie162c4d0dc1211eaa13ca2bed92d37fc&refType=RP&fi=co_pp_sp_780_408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_780_408
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Here, Summit alleges that Philips engaged in anticompetitive conduct under

Section 2 of the Sherman Act by refusing to give access to its diagnostic software to

Summit and other competitors. (Counterclaffd®.) Summit does not, however, alleg
that Philips has “unilaterally terminate[d] a voluntary and profitable course of dealin
Qualcomm969 F.3d at 994. Indeed, according to Summit, “Philipsibasrgranted

access to the Philips Diagnostic Software to Summit.” (Counterclaims 41 (empha
added).) Summit’s allegation that Philips has never granted it access to the diagnd
software directly contradicts the requirement that it plead a unilateral termination of
voluntary course of dealing. That allegation is therefore fatautomt’'s argument that

the court should apply thespen Skiingxception to the general rule that there is no d

to deal. See Qualcomn®69 F.3d at 994-95 (reversing the district court’s holding that

Qualcomm was under an antitrust duty to deal where the district court’s conclusion
Qualcomm had terminated a voluntary and profitable course of dealing with respec
previous licensing practices was in error).

In its surreply, Summit argues that “any interpretatiorAgfen Skiinpthat
requires every refusal to deal case to meet the exact factual elements praspahin
Skiingis contrary to existing Ninth Circuit precedent.” (Surreply at 2.) Summit relie
Image Technical Service$25 F.3cat 1211, for the proposition that a plaintiff need no
allege a prior course of dealing to plead a refusal to deal cl@ge i) Summit asserts
in a footnote thatrinko, which recognized the significance of “the unilateral terminat|
of a voluntary course of dealing” lspen Skiig, seeTrinko, 540 U.S. at 409, did not

“alter Aspen Skiing general rule that the presence of ‘valid business reasons’ is the
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touchstone for determining whether or not a refusal to deal is anticompetiginerreply
at 3 n.3.) Although the court is sympathetic to Summit’'s argument, the Ninth Circu
instructed that there is bubfig limited exception to the general rule that there is no
antitrust duty to deal,” and that proof of that exception requires a showing that the
defendant “unilaterally terminate[d] a voluntary and profitable course of dealing.”
Qualcomm 969 F.3d at 993 (emphasis added), 995 (observing that a unilateral
termination of a voluntary course of dealing is a “required element[] fokspen Skiing
exception”). This court is bound to follow Ninth Circuit precedénBecause Summit's
allegation that “Philips has never granted access to the Philips Diagnostic Softwarg
Summit” establishes that Summit cannot prove a claim for refusal to deal under the
limited Aspen Skiingxception, the court GRANTS Philips’s motion to dismiss Sumn
Sherman Act 8§ 2laims for monopolization and attempted monopolization based on
refusal to deal theory with prejudic&ee Lopez v. SmjtR03 F.3d at 1127.

4, Essential Facility

Summit also alleges that Philips violated Section 2 of the Sherman Act undef

essential facilities theory. The essential facilities doctrine is a “variation on a refusa
deal claim.” Aerotec Int’',936 F.3d at 1184. It “imposes liability where competitors 4
denied access to an input that is deemed essential, or critical, to competdioné

establish a violation of the essential facilities doctrine, Summit must show (1) that R

4 The Qualcomnpanel that set forth the elements of fspen Skiingxception was
aware ofilmage Technical ServiceSeeQualcommat969 F.3d at 992 (quotingnage
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Technical Serviced 25 F.3d at 1202, for its definition of “relevant market”).
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is @ monopolist in control of an essential facility, (2) that Summit, as Philips’s
competitor, is unable reasonably or practically to duplicate the facility, (3) that Philif
has refused to provide Summit access to the facility, and (4) that it is feasiBlalips
to provide such acces#d. at 1185 (citingVletroNet Servs.383 F.3d at 1128-29).

Because mandating access shares the same concerns as mandating dealing with {

competitor, a facility is essential “only if control of the facility carries with it the powe

to eliminatecompetition in the downstream marketd. (quotingAlaska Airlines, Inc. v.
United Airlines, Inc.948 F.2d 536, 546 (9th Cir. 1991) (emphasis in original)).
Summit alleges that the diagnostic software that runs on Philips’s ultrasound
machines is an essential facility that is necessary for competition in the Philips
Ultrasound Machine Service Market. (Counterclaims  34.) Summit alleges that
“[c]ertain aspects of the software are vital to competition” in that malesidus they
provide access to tools that are essential for diagnosing, troubleshooting and corre
technical problems or issues,” such as identifying error codes, providing tools that
the machine’s operator to troubleshoot and identify the issue that Gausedr code,
and displaying data regarding thermal and electrical senddr[(3537.) Summit
alleges that thens no wayother than Philigs diagnostic software to view sensor data
and to determine from the error codes what repairs to madkef] 7#88.) For these
reasons, according to Summit, Philips’s diagnostic software is “necessary and vital
providing repair and maintenance services for Philips Ultrasound Machines and

constitutes an essential facility in the Philips Ultrasound Service MarKdt. 89.)

h—d
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Summit further alleges that Philips’s diagnostic software cannot be practically or
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economically duplicated, that Philips has refused to license or otherwise provide ag
to the software, and that when Summit has tried to find ways to work around its lac
access to the software, Philips has initiated legal action§{ 43-45.)

In contradiction to the above, however, Summit also alleges that there are

competitors in addition t8unmit and Philips in the relevant market for service of

Philips’s ultrasound machines, that Summit is able to deliver high-quality service for

Philips’s ultrasound machines at a low cost, and that it has developed a lawful alter
to Philips’s software that does not violate Philips’s copyrights. 1§l 17, 22- 24, 28, 30
57.) Thus, Summit's own allegations show that Philips does not have the power to
“eliminatecompetition” in the market for service of its ultrasound machines by its ca
of access to its diagnostic softwarlaska Airlines, InG.948 F.2d at 546 (emphasis in
original); see Kinderstart.com LLC v. Google, Indo. C 06-2057 JF (RS), 2006 WL
3246595, at *9-10 (N.D. Cal. Jul. 13, 2006) (dismissing essential facilities claim wh
plaintiff alleged that it maintained website content, generated sustainable traffic, an
received high rankings from other search engines). Based on the foregoing, the cg
concludes that Summit has failed to plausibly allege Sherman Act § 2 claims for
monopolization and attempted monopolization based on an essential facilities theo
The court DISMISSES these claims without prejudice and with leave to arBeed.
Lopez v. Smiti203 F.3cat 1127.

C. Misuse of Copyright Claim

Summit also seeks a declaratory judgment that Philips’s legal actions with re
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to its claims under the DMCA and its claims for copyright infringement constitute a
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misuse of copyright, thus making Philips’s copyrights in the software installed on itg
ultrasound mehines unenforceable as long as the alleged copyright misuse coftinu
(Counterclaimd] 6982; see also idat46, 1D & E.)

“Copyright misuse is a judicially created affirmative defense to copyright
infringement.” Apple Inc.v. Psystar Corp.658 F.3d 1150, 1157 (9th Cir. 2011). The
equitable defense of copyright misuse “forbids a copyright holder from securing an
exclusive right or limited monopoly not granted by the Copyright Office” by preventi
“copyright holders from leveraging their limited monopoly to allow them control of a

outside the monopoly.’/A&M Records, Incv. Napster, InG.239 F.3d 1004, 1026 (9th

Cir. 2001) (internal quotations omittedyhe doctriné’doesnot prohibit using conditions

to control use of copyrighted material, but it does prevent copyright holders from us
the conditions to stifle competition Apple 658 F.3cat 1159. The Ninth Circuit has
“applied the doctrine sparingly.ld. at 1157. A successful copyright misuse defense
precludes a copyright owner from enforcing the copyright during periods of miSase
Practice Mgmt. Info. Corpe. Am. Med. Ass’nl21 F.3d 516, 520 (9th Cir. 1997).
Summit alleges that Philips has moved to enforce its copyrights on the softw

installed on its ultrasound machines, including its diagnostic software, with the inte

® In a footnote, Philips argues that copyright misuse is cognizable only as an aféirm
defense. (Mot. at 18 n.1.) The court notes, howeverAgaie v. Psystar658 F.3d 1150, 1154

(9th Cir. 2011), involved aounterclainfor a declaratory judgment that Apple was misusing its

copyrights. See alsd’hilips N. Am.LLC v. KPI Healthcare,Inc., No. SACV191765JVSJDEX,
2020 WL 5260865, at *4 (C.D. Cal. July 24, 2020) (denying motion to dismiss copyright m
counterclain. The court therefore proceeds to evaluate Summit’s counterclaim

\"4
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exclude competition in the market for Philips ultrasound machine repair and service.

(Counterclaimd]y 7274, 76.) It also alleges that Philips’s attempts to exclude
competition for repair and maintenance services for its ultrasound machines by reft
to license the copyrights for its diagnostic softwatd.  75.) As a result, according ta
Summit, Philips is improperlgttempting to extend the limited monopoly granted by
Philips’s copyrights. I¢l. 1 79.) The court finds that Summit has sufficiently alleged {
counterclaim for misuse of copyrigh&eePhilips N. AmLLC v. KPI Healthcare, IngG.
No. SACV191765JVSIDEX, 2020 WL 5260865, at *4 (C.D. Cal. July 24, 2020)
(denying Philips’s motion to dismiss copyright misuse counterclaim).

Although Philips argues that Summit’'s copyright misuse claim is barred by th
Noerr-Penningtordoctrine, tlat doctrine does not bar Summit's copyright misuse cfai
Practice Mgmt.121 F.3d at 521 (declining to considéd@err-Penningtordefense to
copyright misusge Philips also argues that Summit’s counterclaim should be dismis
becausehe Ninth Circuit has not upheld a copyright misuse defense or claim under
similar to those presented here. The Ninth Circuit cases Philips cites, however, we
decided on more developed records in the context of motions for summary judgme

for preliminary injunction, rather than motions to dismisSegReply at 6-7 (citing

® This result is not incongruent with the court’s prior holding that Noerr-Pennington
precludes Summit from pursuing dstitrustcounterclaims arising from Philips’s efforts to
enforce its copyrightseesupraSection 11.B.1 because the remedies available to a successf
antitrust plaintiff are far greater than those available on a successfulafl copyright misuse.
A plaintiff that succeeds on an antitrust claim is entitled to substantial remediedingdheble
damages.Seel5 U.S.C. § 15(a). The remedy for a successful copyright misuse claim, in
contrast, is limited to an order precluding the copyright owner from enforcing the copyright
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Omega S.A. v. Costco Wholesale Corf@6 F.3d 692, 700 (9th Cir. 2018)pple 658

F.3d at 1157A&M Records v. Napster, In239F.3d 1004, 1026-27 (9th Cir. 2001);

andPractice Mgmt.121 F.3d at 520).) The court, therefore, DENIES Philips’s motig

dismiss Summit’s copyright misuse counterclaim.

[11.  CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in part

Philips’s motion to dismiss (Dkt. # 50).

I

The court GRANTS Philips’s motion to dismiss Summit's Sherman Act 8§ 2
antitrust counterclaims arising from Philips’s legal action to enforce its copyri
in the diagnostic software. Summit’s antitrust counterclaims are DISMISSEL
with prejudice to the extent they arise from Philips’s attempts to enforce its
copyrights.

The court GRANTS Philips’s motion to dismiss Summit's Sherman Act 8§ 2
antitrust counterclaims based on a “refusal to deal” theory. These countercld
are DISMISSED with prejudice.

The court GRANTS Philips’s motion to dismiss Summit’s Sherman Act § 2
antitrust counterclaims based on an “essential facilities” theory. These
counterclaims are DISMISSED without prejudice and with leave to amend.
The court DENIES Philips’s motion to dismiss Summit’s counterclaim seekin

declaratory judgment that Philips has misused its copyrights.

nto

ghts

iMs

ORDER- 21



10

11

12

13

14

15

16

17

18

19

20

21

22

Case 2:19-cv-01745-JLR Document 73 Filed 11/16/20 Page 22 of 22

Summit shall file amended counterclaims, if any, alleging facts that resolve tf

issues stated herein, by no later than twenty days from the filing date of this order.

Dated this 16th day dflovember, 2020

O\t £.90X

I
JAMES L. ROBART
United States District Judge

e
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