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ealth LLC v. BioOrigyn LLC et al

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF WASHINGTON
AT SEATTLE

FAIRHAVEN HEALTH, LLC,

Plaintiff, CaseNo. 2:19-cv-01866RAJ

v ORDER

BIOORIGYN, LLC, JOANNA
ELLINGTON, AKA JOANNA CLIFTON,
AND DENNIS CLIFTON,

Defendans.

. INTRODUCTION
This matter comes before the Court on Defendant’s Motion to Digtragstiff's
Complaint. Dkt. #18. Having considered the submissions of the parties, the releva
portions of the record, and the applicable law, the Court finds that onaheng is
unnecessary. For the reasons belowjtiotion iSGRANTED in part andDENIED in
part.
[1. BACKGROUND
The parties are former business partners who entered acfes@dracts that the
now disagree on. Plaintiff Fairhaven Health LLC (“Fairhaventgrmsf‘naural, doctor
designed products”to support fertility, pregnancy, breastfeeding, anallavemen’s
health. Dkt. # {17. To bring new productsto market, Fairhaven consultanese

scientists and physicians; one consultant was Defendant BioOrigy(‘BidOrigyn”).
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Id. 718.

In or around 2003, Fairhaven became aware of BioOfigid its principals,
Defendants Dennis Clifton and Joanna Clifton (together with BioOri@aiendants”).
Id. 11120-21. BioOrigyn offered a fertility lubricant productdéwn as Pre&Seed, which
Fairhaven bought wholesale and distributed through online retail chafchef|22.
Years later, in October 2012, BioOrigyn solde&ed to another companig. § 25.
But the relationship between Fairhaven and BioOrigyn continued, Fairhaven hopin
BioOrigyn wouldhelp it develop a “Fairhaven Health branded version o5eed.” Id.
126. Nearly two yearsater,BioOrigyn reached out to Fairhaven, seeking to help
Fairhaven dvelop new Fairhaven productd. 11133-36. In August 2014, the parties
met to discusthat possibility.ld. The parties had several discussionsyhich
Fairhaven stressed that it was seeking a “paréteenarabinogalactafnee fertility
lubricant.” Id. 1136, 39.

Then, fom 2014 to 201%airhaven alleges that “BioOrigyn proceeded to
improperly extract and attempted to further improperlyasttgreater sums of money
from Fairhaven.’ld. §44. Accordingto Fairhaven, BioOrigyn and the Cliftons
accomplished this fraud by “creating a confounding web of agreemddt§]f45-46.
Three agreements are at issue hitre2014 Consulting Agreaant,the 2014 License
Agreementand the 2015 License Agreemeind. 1140, 41, 4750,5657,80.

Shortly afte their August 2014 discussions, the parties executezlhé
Consulting Agreementd. 140, and weeks later, the 2014 License Agreemdn{[47.
By way of background, BioOrigyn owned a host of patents that it referred totoadlg
as the “401 patentsId. 110, 48; Dkt. #3-3 at 13, 19. Accordingto Fairhaven,

BioOrigyn represented that some of the new products that it would bia grieat

1 At the time, BioOrigyn was allegedly doing business as INGFertilikt. 1 121.
For purposes of this order, the Court will not distinguish betweemtitees and will
refer to either as BioOrigyn.
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Fairhaven would practice the 401 patentisich would expire in 2020Dkt. #1 148.
Relying on those representations, Fairhaven executed the 2014 LiceassAugf,
which granted it a license to use the 401 patddts.

Less than two monthstaf executing the 2014 Consulting Agreement, as part
its consulting work for Fairhaven, BioOrigyn created an invention disclosure fdrm
1 70. Under the invention disclosure form, BioOrigyn notified Fairhaven that it ilede
a new productld. 71. Butit would not disclose the precise details of that inventio
without having a further license agreement in pldde.Ms. Clifton told Fairhaven that
“the best way to construct [a] new partnering activity” would be to licdrespatent for
BioOrigyn’s new invention, a “family of unique Novel Isotonic Gel recipes and
formulas.” Sead. 72. Ms. Clifton further conveyed that she wanted to “wait to ser
the new Invention Disclosure for Novel Ndmx]ic] Isotonic Gels until [the parties] ha
agreed to final License Language, because it contains veey mezipes and
formulation.” Id. 73. In January 2013ioOrigyn licersedthe new produdb
Fairhaven under tH2015 License Agreementeed. 1 80.

In short, Fairhaven alleges that BioOrigyn breached the 2014 Consulting

Agreement and that it was fraudulently induced into entéhi@@014 and 2015 License

Agreements, which are thereby void. As to their fraathts, Fairhaven alleges that
BioOrigyn made several false representations to lure Fairhaweexeatuting the two
license agreements.

For the 2014 License Agement, Fairliven alleges that BioOrigyn’s statemess
that the new product it would be creating for Fairhaveder the consulting agreement
(which came to be known as BabyIt) would practice the 401 patents anldeld&t
patentsvould expiran 2020—were untrue. Dk #1 1948, 51, 102. Accordingto
FairhavenBabylt did not practice the claims of the 401 patadtg]51, and all butone
patent in the 401 patent family expired four years before 20291 02. Specifically,

Fairhaven alleges that, before anigaéxecuting the 2014 License Agreement,
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Defendants made several fraudulent representations, which fatefollowing
categories: (1)the products, including the perineal massage gel, that BioOrigyn wo
be developing for Fairhaven would use thé& g@tent technology and would have patg
protection”; (2)'the 401 patents would expire in 2020”; and‘@)product, such as the
perineal massage lubricant (which became known as Babylt), coulddzeand
marketed quickly using the 401 patentkd’ 147-48,128.

For the 2015 License Agreement, Fairhaven alleges that BioGiepgived it
into licensing intellectual property that Fairhaven already owited[80. When
creating the invention disclosure forBipOrigyn represented that its new invemtiaf
Novel NonToxic Isotonic Gels was not Fairhaven’s property, but BioOrigyiul's.
1970-74. ButFairhaven alleges that the gels were invented under the tethes 2014
Consulting Agreement, whiahadeFairhaven the exclusive owner of that invention
begin with 1d. 62, 70.

On November 15, 2019, Fairhaven sued BioOrigyn, Ms. Clifton, and Mr. Clif

in this Court. Dkt. #; Dkt. #3. Since then, Defendants moved to dismiss the comp
Dkt. #18. The motion to dismiss is now before @curt.
1. LEGAL STANDARD

Under Fed. R. Civ. P. 12(b)(6), a court may dismiss a complaint for ftolstate
a claim. The court must assume the truth of the complaint’s fadiegdtéons and credi
all reasonable inferences arising from those allegatiSaadersv. Browrb04 F.3d 903,
910 (9th Cir. 2007). Theourt “need not accept as true conclusory allegations that 3
contradicted by documents referred to in the complaighzarekv. St. Paul Fire &
MarineIns. Co, 519 F.3d 1025, 1031 (9th Cir. 2008). Instead, thiefff must pointto
factual allegations that “state a claim to relief that is plausible on its f&edl’Atl.
Corp.v. Twomblys50 U.S. 544,568 (200.7If the plaintiff succeeds, the complaint

avoids dismissal if there is “any set of facts coesistvith the allegations in the
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complaint” that would entitle the plaintiff to reliefd. at 563 Ashcroft v. Iqgbal556 U.S.
662,678 (2009)

On a motion to dismiss, auart typically considers only the contentghe
complaint. However, aourtispermitted to take judicial notice of facts that are
incorporated by reference in the complaidhited States v. Ritchi842 F.3d 903, 908
(9th Cir. 2003) (“A court may. . . consider certain materials documents attached to tl
complaint, documents incorporated by reference in the compJamir v. Little Co. of
Mary Hosp, 844 F.2d 646, 649 (9th Cir. 1988) (“[I]t is proper for the district court to
‘take judicial notice of matters of public record outside the pleadarg consider them
for purposesf the motion to dismis¥) (quotingMGIC Indem. Corp. v. WeismaB03
F.2d 500, 504 (9th Cil.986).

V. DISCUSSION

BioOrigynmoves to dismiss all but one of FairhavelBglaims. Accordingto
BioOrigyn, other than Fairhaven’s claim for Declaratory Judgment for Noninfmegé
of the '509 PateniCount 2, the remaininglaimsare untimely, barred by the express
terms of the parties’ contracts, or aedntly pleaded.

A.  Voluntary Dismissal

Fairhaven agrees to dismitsvo claims: drtious interference wh prospective
business (Count)@nd promissorystoppel (Count 1R Dkt. #31 at 8 n.1. Fairhaven
requests that these claims be dismissed without prejudlioghichBioOrigynhas not
objected toseeDkt. #32. The Courtthu®ISM I SSESthese two claimsvithout
prejudice

Though it does not voluntarily dismiss the claimiyfravendoes not defend its
claim forinjunctive relief(Count 14) and concedes that it pleaded the abaiin“for
notice purposes.” Dkt. &1 at 8 n.1.The Court agrees with BioOrigyn thajunctive
reliefis not a standalone claintee Rosalv. Firgted. Bank of Cal671 F. Supp. 2d
1111,1136 (N.D. Cal. 200%ee also Kwai Ling Chanv. Chase Home Loans Nh.
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2:12-cv-00273JLR,2012 WL 1252649, at *3 (W.D. Wash. Apr. 13, 201Bairhaven
may, by motion, seek injunctive relief as a remedy hather claim But it may not
asserinjunctive reliefas an independent cause of actidwcordingly, the Court
DISMISSESCount 14 with prejudice.
B. Timédiness
“A claim may be dismissed as untimely pursuantto a [Federal Rulegibf C
Procedure] 12(b)(6motion ‘only when the running of the statute [of limitations] is
apparenbn the face of the complairit.United States ex rel. Air Control Techs., Inc.
Pre Con Indus., In¢720 F.3d 1174, 1178 (9th Cir. 2013) (second alteration in origir]
(quotingvon Saher v. Norton Simon Museum of Art at PasadS9taF.3d 954, 969 (9t
Cir. 2010)) “[A] complaint cannot be dismissed unless it appears beyond doubt th{
plaintiff can prove no set of facts that would establish the timeliness ofdine’c
Supermail Cargo, Inc. v. United Staté8 F.3d 1204, 1207 (9th Cir. 1995).
BioOrigynargues thathefollowing claimsare barred by their respective statuts
of limitations: breals contract (Count 1), fraudulentinducement and negligent
misrepresentation (Counts 3.7%, unjust enrichment (Count &reach of the implied
covenant of good faith and fair dealing (Count 10), civil conspiracy (Courdarid),
declaratory judgment (CouhB).
I Statutesof Limitations
(1) Three Years
The following claims are subject to a thueear statute of limitations:
e Fraudulentinduceme/RCW 4.16.08(4);
¢ Negligent misrepresentatioDavidheiser v. Pierce Cty960 P.2d 998,
1003 n.5Wash.Ct. App. 198) (citingWestern Lumber, Inc. v. City of
Aberdeen518 P.2d 7454/ash.Ct. App. 1973);
e Breach of good faith and fair dealirjeinberg v. Seattlgirst Nat. Bank
832P.2d 124,125n.4 (1992);
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e Civil conspiracyDelashawv. Seattle Times CNo0.2:18cv-00537JLR,
2018 WL 4027078, at *16 (W.D. Wash. Aug. 23, 20(t8)lecting cases
and citing RCW 4.16.080(R)

e Unjust enrichmenDavenportv. Washington Educ. Ass197 P.3d 686,
704 (WashCt. App. 2008)and

e Declaratory judgment as to thalidity and enforceability of the 2014 anc
2015 License Agreements.

Fairhaven believadat itsunjust enrichmerdlaim is subject tiRCW4.16.040s
six-year limitation period RCW4.16.04(Qrequiring an actiondpon a contract in
writing, or liability express or implied arising out of a written agreerhémtommence
within six years of accrual)lt reasons that, because its unjust enrichment claim is b
on the 2014 and 2015 License Agreemettiis claimfalls under the statute. Dkt.34 at
27.

But Fairhaven’s interpretatiasf the statutéacks support. The Court has found
no caseapplyingRCW4.16.040o an unjust enrichment claim. ABioOrigynhas
failed to providene. On the other handhe authority applying a thregear statute of
limitations to unjust enrichment claims is unequivo&#attle Prof'l Eng’g Employees
Ass’nv. Boeing Cp991 P.2d 1126, 1134 (Wash. 2000) (“[Plaintiffs] are in essence
seeking recovery. .for [defendant]’s unjust enrichment.. As such, [plaintiff]'s
claims are subject to the thrgear statute of limitations applicable to implied contrac]
as provided under RCW 4.16.080(3)Dgvenport197 P.3d at 73& n.110(“[T] he
statute of limitations applicable to a common law cause of adiamjust enrichment
(which. . .is equivalentto a cause of action for restitution or implied indamtract) is
three year$). Thus, unjust enrichment claims are subject to a iywaestatute of
limitations.

(2) Six Years

The parties disagree over wheth threeyear or sixyear statute of limitations
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applies td-airhaven’s breach of contract claifBioOrigynargues that because
Fairhaven’s “breach of the 2014 Consulting Agreement (Count.BHllegations [are]
rooted in fraud,” the claim soundstort, not contract. Dkt. #8 at 1314. Given that
BioOrigynsays, the breach of contract claim is subje&@W 4.16.08G threeyear
statute of limitationsld. Fairhaven disagrees, arguing that the claim is based on
violations of the notice andstilosure provisions of the 2014 Consulting Agreement :
therefore subject to RCW 4.16.040’s-gi@ar statute of limitations. Dkt.34 at 27.

The Court agrees with Fairhaven; its breach of contract casubject to a six
year statute of limitationsl'o determine which statute of limitatioagplies a court mus
“first decide whether [an] action soundsin contract or in ta&XV. Const. Corp. v.
Prof’l Serv. Indus., In¢853 P.2d 484, 486 (Wash. Ct. App. 1993n ‘action soundsin
contract wha the act complained of is a breach of a specific term of the contriduzigy
reference to the legal duties imposed by law on that relatiohddigciting Yeager v.
Dunnavanl174 P.2d 755/fash.1946). Fairhaven alleges thBioOrigynbreached
severabkpecific terms of the 2014 Consulting Agreemehtcording to Fairhaven,
BioOrigynbreached Sections 5(b) and 5(c) by “failing to properly comport with the
notice requirementinder the agreemeand by‘holdingitself out as the owner of the
subjectmatter of theipventiondisclosurdorm].” Dkt. #1 193. Fairhaven also alleges
thatBioOrigynbreached Section 6(b) by inducing Fairhaven to execute the 2015 Li
Agreement and causing Fairhaven to pay fees to license its oWedtutal property Id.
194. To be sure, Fairhaven’s complaintis replete with allegatbfraud. Still,
though, its breach of contract claim rests on specificaotterms, not general legal
duties imposed by law. The claim thus soundsin contract, not tor§ anbject to a
six-year statute of limitations.

The parties also disagree abwahich statute of limitations applies to Fairhaven
declaratory judgmentclaim. In Count 13, Fairhaven seeks declaratorygntigm

determine its rights under the 2014 Consulting Agreement and to invahd&e14 and
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2015 License Agreements and the Modifi@ombined Payment Structure of the 2014
and 2015 License Agreements. Dki. $1189-95. BioOrigyn argues that a thrgear
statute of limitations applies becausedieelaratory judgment allegations sound in fra|
Dkt. #18 at 14. Fairhaven, on the other hand, says thatyeanstatute of limitations
applies to all declarations sought, except for the declaratidimgeta the 2014 License
Agreement. Dkt. 81 at 28.

“The [Uniform Declaratory Judgment Act] does not have an explicit stafute
limitations, but lawsuits under the UDJA must be brought withieasonable time.”
Schreiner Farms, Inc. v. Am. Tower, 293 P.3d 407,410 (Wash. Ct. App. 2013)
(quotingAuto. United Trades Org. v. Stag86 P.3d 377, 379 (Wash. 2012)). What ti
is “reasonable” is determined by looking to the time allbve a “similar action as
prescribed by statute, rule of court, or other provisidd. (internal quotation marks an
alterations omitted) (quotin@ary v. Mason Cty132 P.3d 157, 159 (Wad@t. App.
2006)).

To the extent Fairhaven’s declaratory judgment claim seeks to digine under
the 2014 Consulting Agreement, a-gigar statute of limitations applieBor declaratory
judgment purposes, the analogous claim is breach of contrach,\ak explained abovg
has asix-year statute of limitations.

To the extent Fairhaven’s declaratory judgment claim seeks todatathe other
agreements, a thrgear statute of limitations applies. Fairhaven argues that the 20
and 2015 License Agreements were procured through BioOrigyn’s fraudulent
misrepresentatiorad are thereby void. For declaratory judgment purposes, the
analogous claim is one for fraudulentinducement or negligent misre@i@senihich
has a thregear statute of limétions.

Ii. Accrual
BioOrigynassumes that the accrual analysis is identicadoh claim. It believe

thatall statutes of limitations began to run at the same-tithat is, when Fairhaven
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knew or should have known ab®ibOrigyn’s alleged fraud SeeDkt. #18 at 1417.

Fairhaven, apparently, does not disagigkt. #31 at 2427. Instead, it argues that whe

it should have known aboBtoOrigyn's alleged fraud is a question of fadtl. at 26.

But the accrual analysis is not the same for eadcmcl&or example, the
discovery rule, which holds that a statute of limitations beginsrtevhen a plaintiff
knows or should know about a wrong, applies to some claims and ea.othapplies
to fraud claimsut notto contract clairs. CompareHudsav. Condon6 P.3d 615, 620
(Wash. Ct. App. 2000) (“Under the express terms of RCW 4.16.080(4), a causeof
for fraud does not accrue until the aggrieved party discovers the factgudorgsthe
fraud.), with 1000 Virginia Ltd. PShip v. Vertec€orp. 146 P.3d 423, 430 (Wash.
2006) (“[Clontrolling precedent [has] held that a claim arisingodatcontract accrued

on breach andot on discovery . ..”) (emphasis added)//hether the discovery rule

applies to the remaining claims héseot clear. And the parties provide no guidance.

any event, th€ourt need notesolvethat issuer determinavhen each statute of
limitations began to runin the endBioOrigyn's onesizefits-all accrual analysis poses
guestions of fact unfit for a motion to dismiss.

Under RCW 4.16.005, actions mayrily be commenced witn the periods
provided in th[elchapter after the cause of action has acctuddder Washington'’s
discovery rule, & cause of action does not accrue until a party knetwarld have
known the essential elements of the cause of att@reen v. A.P.C. (Am. Pharm. Co|
960 P.2d 912,915 (Wash. 1998). When a parbuld haveliscovered the elements of
cause of action is ordinarily a question of falct. at 918.

Eachparty offers datefor when it would have been reasonable for Fairhaven
discoveBioOrigyn's alleged fraud Fairhaven arguethat ithad no reason to know of
BioOrigyn's alleged fraud until after July 2019, whBioOrigynsent Fairhaven two
proposed @reements that would significantly change the business relations$ivigdne

the parties Dkt. #31 at 2425;see alsdkt. #1 184-86. This caused-airhaven to
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investigate its past dealings wBnoOrigyn. Dkt. #1 §86. BioOrigyn, however, argues
that the clock started as earlyMgvember 25, 2014, when Fairhaven executed the 2
License AgreementDkt. #18 at 15. At that timaéBioOrigynargues, Fairhaven was
aware of the expiration dates of the patents it was licentingAlternatively,
BioOrigynargues that Fairhaven should have known by at least March 10, 2016, W
Babylt was manufactured to perform testing. at 16. As for the 2015 License
AgreementBioOrigynargues that Fairhaven should have learned of the alleged fra

whenBioOrigynnotified Fairhaven of its new inventionsin 201d. at 17.

Fairhaven says the clock started on one BayQrigynsays it started on another.

This presents issues of fabat cannot be resolved on a motion to dismi&sasonable
minds could disagree on the earliest date a reasonable person wouldskavered
BioOrigyn’s alleged fraud, whether that the date BioOrigyn proposed a significant
rearrangement of the padidusiness relationship or the date Fairhaven first entered
contract or some otherdate. The Court cannotresolve this looking diméyface of the
complaint. At this stage, the Counteed not determinghich claims the discovery rule
applies to.It also need not determine whether the accrual analysis is unifoyasa
claims. IfBioOrigynchooses to rassert its timeliness defense on summary judgme
is free to do so. But it should address these issues.

In conclusionBioOrigynhas filed to show that Fairhaven’s claims are untime

C. No-RdianceClause

BioOrigyn argues not only that Fairhaven’s claims are untimely but alsththa
are barred by the express terms of the 2014 and 2015 License AgreeDidantsl 8 at
18. According® BioOrigyn, the agreements contain “rediance clauses,” which
Washington courts have often enforced to dismiss contplaased on fraudd. at 18
20.

To establish fraud or misrepresentation, a plaintiff must shatittfreasonably

orjustifiablyrelied on the truth of [a defendant’s] representations, if akyiatkowski
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v. Drews 176 P.3d 510, 51%\(ash. Ct. App2008) (emphasis in original) (collecting
cases) In the contract context, parties sometimes agree that thept@reng a contract
withoutrelying on the other’s representatioBge, e.gid. at 515 (Eachparty
acknowledges that it has .made an independent decision to enter this AGREEMEN
without relying on representations of any other palsch party assumes the risk that
the facts or evidence may turn out to be different than it now understema o
be....”) (emphasis addepfMC Techs., Inc. vEdwardsNo2:05-cv-00946JCC 2007
WL 1725098, at *2 (W.D. Wash. June 12, 20@ffjd, 302 F. App’x 577 (9th Cir. 2008
(“The parties acknowledge that they have notrelied on any promiseseepation, or
warranty, express or implied, not contained in this Agreementripli@sis omittexd
Insitu, Inc. vKent No.2:08-cv-0306#EFS, 2009VL 2160690, at *1 (E.D. Wash. July
17,2009)aff'd, 388 F. App’x 745 (9th Cir. 2010Employee acknowledges that in
executing this AgreemenEmployee does not rely upon any representation or staten
by any representative of Employer concerning the subject matter éigiteement,
except as expressly set forth in the text of the Agreemédatiphasis added)

These are often called “Aeliance” clausesMany courts have held that they, a
matterof law, make it unreasonable for a party to rely on allegedly fraudulesrsats.
BioOrigyn claims that certain provisions of the 2014 and 2015 License
Agreements, taken together, amount to arfel@ance” clause. Dkt. #8 at 1820. Given
that, itconcludes, Fairhaven’s claims must be dismisggdFairhaven says that no “nc
reliance” exists here for the agreements lack the “talismanic larigteagred for such
a clause.Dkt. #31 at 2123. Fundamentally, Fairhaven says, the agreements&tono

representation by [Fairhaven]that in executing the agreement, it digelypotr

BioOrigyn’s,[Ms. Clifton]’s or [Mr. Clifton]’s extracontractual statementdd. at 21.
The Court agrees with Fairhaven: neither the 2014 or 2015 Licensevayree

contains a “nereliance” clause. The agreements contain no provision in wrech th

parties expressly agreed to rely only on the representations irréeenagmt, and no
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others. Indeed, the agreements do notaddress “reliance” at all. riAavieai observes
eachcase that BioOrigyn citesascentered on a contrattat containedo-reliance
language.Dkt. #31 at 2122. That is simply not the case for the licensing agreemen
here. For that reasoBioOrigyn’sargumentails.

The three provisions thBioOrigyn citeg as a “nereliance clause>Sections
7.4, 8.7, and 8:9-do not contain n@eliance languageln Section 7.4, the parties agreg
that “except as otherwise expressly set forth in this
agreement . . [BioOrigyn] . . .make[s] no representatisand extend[s] no warranties
any kind.” Dkt. #3-1 at 11; Dkt. #3-3 at 13.Put differently BioOrigyn madeao
representations other than whatscontainedn the agreement. But the section does

say that Fairhavereliedonly on those representations, and no othier§Section 8.7, the

parties agreed that the agreememstitutedhe entire agreement between the parties,

Dkt. #3-1 at 1314; Dkt. #3-3 at 15.Yet thisis a standard integration clause, devoid
any reliance languagd=MC Techs.2007 WL 1725098, at *4 (“All an integration clau
does is limit the evidence available to the parties should a disputeagistne meaning
of the contrat . . .An integration clause that contains no reference to reliance is no
more than an integration clause.”) (internal quotation marks and citatiatted).
Lastly, Section 8.9 says nothing of reliafficBkt. #3-1 at 14; Dkt. #3-3 at 16.

In sum, Fairhaven'’s claims are notbarred by the express terms of the 2014

2015 License Agreements.

2 The three sections of each of the 2014 and 2(:Ense Agreements, Sections 7.4, 8
and 8.9, are identical.

8 Though it does not contain #reliance language, Section 8.9 maintains that the par
had the opportunity to be represented by counsel during negotiations ahe {heties
executed thagreement “after independent investigation and without fraud, duress ¢
undueinfluence.” Dkt. -1 at 14; Dkt. #3-3 at 16. BioOrigyn does not argue that th
section, alone, precludes Fairhaven from bringing its fraud claiongould it. As
descrbed below, fraud is a mulfactor inquiry, in which thigprovisionwould be a
relevantputnot dispositive, part of the analysis.
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D.  Sufficiency of the Allegations

Statutes of limitations and Aeliance clauses aside, BioOrigyn also moves to
dismiss each claim because each is defilsigbeaded. The Courtaddresses the
sufficiency of each claim in turn.

I Breach of Contract (Count 1)

In Washington, to establish a breach of casttchaim, a paintiff must prove
(1) the existence of a contract, @imaterial breach of that contraand (3)resulting
damage.St. John Med. Ctr. v. State ex rel. Dep’t of Soc. & Health S&8$2.3d 383,
390 (Wash. Ct. App. 2002). A breach of contract claim must pointto a provigiose o
contract that was breacheflee, e.gElliot Bay Seafood#nc. v. Port of Seatt|®©8 P.3d
491 (Wash. Ct. App. 20048P W. CoastProd., LLC ®halabjNo.2:11-cv-0134%
MJP, 2012 WL 441155, at *4 (W.D. Wash. Feb. 10, 2012).

Fairhaven’s breach of contract allegationssariicient to state a claim.
Fairhaven identifies three specific provisions of the 2014 Consulting Agreament
alleges that BioOrigyn breached each.

First,Fairhaven alleges that BioOrigyn breached Section 5(b), which rdquire
BioOrigyn to “notify” and “fully disclose to” Fairhaven “any and all.inventions that
[BioOrigyn] has conceived” during the term of the agreement. Dk{71-73; Dkt.

# 32 at 3. Fairhaven alleges thBioOrigyn, under the agreemenyvented “NoveNon-
Tox]ic] Isotonic Gels” and breached Section 5(b)’s notice requirebyar@fusingo
“disclose the precise details of that invention witHtaiting a license agreement in
place.” Dkt.#1 170-73.

Next, FairhaveallegesthatBioOrigynbreached S¢ion 5(c). That sectiomade
Fairhaven the “sole and exclusive” owner of inventions created underdesraent.
Dkt. #1 9162, 70, 75; Dkt. #8-2 at 34. BioOrigyn violatedhesection, Fairhaven
allegespy “holdingitself out as the ownedfthe Novel Non-Toxiclsotonic Gels Dkt.

#1993.
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Finally, Fairhaven alleges that BioOrigyn breached Section 6(b), wisidnas
to Fairhaven all knovihow and trade secret information arising out ofaeement
Dkt. #1 1169, 94. Accordingto Fairhaven, BioOrigyn breached that section when
forced Fairhavento pay a license fee to use the Kmmmthat Fairhaven already owne
under the agreementd.

BioOrigyn offersseverareasons why the allegations fail to state a claim; nong
persuasiveWithout explanation, BioOrigyn concludigst it had no obligation to notify
Fairhaven of thélovel NonToxic Isotonic Gels because that inventaom
accompanying knovmowwas developed outside the 2014 Consulting Agreement. L[
#18 at 21. At this stagg the Courthas no reason to believe that is true. Nothingin
complaint or the documents attached to it exshaimy the isotonic gelsvouldfall
outsidehe agreement. In fact, BioOrigyn’s conclusion contradicts tegadlons in the
complaintwhich the Court must take as tru€he complaint alleges that BioOrigyn
created an invention “in the course of BioOrigyn’s consulting work for Ragrausing
“consultingtime” and “supplies purchased by Fairhaven.” D&tf#O.

BioOrigyn next arguethat it indeed satisfied Section 5(b)’s notice requiremer
when it create@n invention disclosure formDkt. #18 at 2122. Yet Fairhaveralleges
thatthe details BioOrigyn provided were insufficient and untimely for although
BioOrigyn didcreate an imention disclosure form, “it would ndisclose the precise
details. . .without having a license agreement in placBKt. #1 770-71.

Lastly, BioOrigyn argues that Section 6(b), which assigned Fainhan@yvhow
and trade secrets produced under the agreement, imposed no affiochAgagon on
BioOrigyn. Dkt. #18 at 22. Therefore, BioOrigyn says, it could not have breached
secton. Id. But Fairhaven does not allege that BioOrigyn failed to meaffamative
obligation under Section 6(b). Rather, it alleges that BioOrigyn vibeetion 6(b) by
forcing Fairhaven to pay a license fee to use the intellectual pydfsrhave was

already assigned. Dkt.1#194.
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Accordingly, Fairhaven’s breach of contract claim is adequateadgid and

survives the motion to dismiss.

ii. Fraudulent Inducement and Negligent Misrepresentation
(Counts3, 5-7)

Fraud claims are subject to thadigened pleading standard of Federal Rule of

Civil Procedure 9(b)Davidson v. KimberkClark Corp, 889 F.3d 956, 964 (9th Cir.
2018) cert. deniedNo. 18304,2018 WL 4350853 (U.S. Dec. 10, 20M8ss v. Ciba
Geigy Corp. USA317 F.3d 1097,1103 (9€ir. 2003) (“It is established law, in this
circuit and elsewhere, that Rule 9(b)’s particularity requirérapplies to statéaw
causes of action.Fed. R. Civ. P. 9(b)Rule 9(b) requires that the plaintiff, “state wit}
particularity the circumstars constituting fraud.Fed. R. Civ. P. 9(b)‘To properly
plead fraud with particularity under Rule 9(b), ‘a pleading must ifiethi& who, what,
when, where, and how of the misconduct charged, as well as what is falsteading
aboutthe purportedly fraudulertatement, and why it is falsé.’Davidson 889 F.3d at
964 (quotingcafasso, U.S. ex rel. v. Gen. Dynamics C4 Sys,,d8¢.F.3d 1047,055
(9th Cir. 2011). While Rule 9(b) may be relaxed with respect to matters within the
opposing past's knowledge, “this exception does not nullify Rule 9(b); a plaintiff whg
makes allegations on information and belief must stateattted| basis for the belief.”
Neubronnerv. Milkey6 F.3d 666,672 (9th Cir. 1993).

BioOrigyn’s argument is nabhatFarhaven failgo allege the specific elements g
common law fraudwnt inducement anegligent misrepresentatiokt. #18 at 2324.
Its arguments thatbothclaims fail to meet Rule 9(b)’s heightened pleading standarg
BioOrigyn does not attack each claim individualyorbothclaims, BioOrigyn argues
thatFairhaven’s allegations are conclusory and fail to “identify how thehanics of the
supposed schenmperated, what specific statements were fraudulent or mesesqted,
and the reason why it allegedly constituted a failure to comply ngthetrms of the 2014
and 2015 License Agreemeritdd.

Becausd-airhaven pleads the who, what, when, ha@ of BioOrigyn’s alleged
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fraud, itmeets its heightened burden under Rule 9(b). The who: Joanna Clifton an
Dennis Clifton, individually, and BioOrigyn. Dkt.#1142-44. The when: Fairhaven
alleges that the fraudulent actionstook place from 2014 to 261944. The whatand
how: through a “confounding web of agreements” with Fairhaven, Defendants
“improperly extract[ed] and attempted to further improperly extnaztgr sums of
money from Fairhaven from.Id. 1144, 46. According to Fairhaven, Biogyn

accomplished this by duping Fairhaven, through fraudulent misstatements, initogen

the 2014 and 2015 License Agreementk.f146-55, 7080. Fairhaven alleges severad|

specific and fraudulent representations. For example, as to the 2014lAggrement,
Fairhaven alleges that on several occasions BioOrigyn represeatédd 401 patent
family would expire in 2020, when that was only true for one patent whikifamily.
Id. 1149, 102,128134 And, as to the 2015 License Agreementthaien alleges that
BioOrigyn misrepresented that the Novel Nboxic Isotonic Gels were BioOrigyn’s an
that Fairhaven needed to take a license before BioOrigyn disclosatbaayletail.ld.
1970-73,8182. Fairhaven alleges that this was false aseuttte 2014 Consulting
Agreement, it had owned the gels from the stlatt. The 55page complaint amply
describes the fraud and puts Defendants on notice of Fairhaven'’s clenms, the Cour
will not dismiss Fairhaven’s claims for fraudulent inducensemegligent
misrepresentation.

BioOrigyn also argues that all fraudlated claims fail because the representat
it made were “promise[s] of future conduct related to the Babylt productt ridue a
representation of a “presently existing fadbkt. #32 at 13.1t is true, to state a claim
for fraud under Washington law, a plaintiff must plead a “representaf anexisting
fact” Shookv. Scat853 P.2d 431, 433 (Wash. 1960) (emphasis in original). The
Washington Supreme Court explained theg@resentatiois of existing facif it exists
“independently of future acts or performance of the one making the ejatese,

independently of othigoarticular occurrences in the future, and indeleerly of
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particular future uses Id. at 434. Here, for each license agreement, Fairhaven alleg
that BioOrigyn made at least one, fraudulent representation of a fyesesting fact.
Fairhaven altgesthat, before entering the 2014 License Agreent@ioiQrigyn
representethat the 401 patents would expine202Q when in fact all but one would
expirein 2016 1d. 1149, 102, 128, 134F-airhaven also alleges thaefore enteringhe
2015 Licenseédgreement, BioOrigyn represeuithat itowned the Novel NofT oxic
Isotonic Gelswhich Fairhaven alleges it did ndd. §170-73, 8%£82. When BioOrigyn
made these statemeyitseystatementsvere representations apresently existing fact
that wereindependent of future acts or occurrences.

In sum, Fairhaven'daims of fraudulentinducement and negligent
misrepresentation survive the motion to dismiss.

lii.  Unjust Enrichment (Count 8)

As a resulbf BioOrigyn’s fraud Fairhaven alleges thidite 2014nd 2015
License Agreementre void and that BioOrigyn has been unjustly enriched by the
payments it received under those agreemdbks. #1 7164.

BioOrigyn moves to dismiss this claim on two grounds. First, Bgy@rargues
that the payments itceived were paid under the agreements and thus “those expre
contracts govern the subject matter of this quasitractual claim.” Dkt. #8 at 24. The
case that BioOrigyn relies on, however, clearly states'¢batts will not allow a claim
for unjustenrichment in contravention of a provision imadid express contract
MacDonaldv. Hayner715 P.2d 519, 523 (Wash. Ct. App. 1986) (emphasis added)
Here, Fairhaven alleges thihe 2014 and 2015 License Agreememése void. DKkt. #
1164. Absent valid agreements, Fairhaven hopes to recover the paymedsper the
license agreements undetheory ounjust enrichmentld. 167-68.

Second, BioOrigyn argues that the unjust enrichment claim soundsdeina
that Fairhaven failed to meet the heightened Rule 9(b) pleading staridee Court

agrees that this claim sounds in fradde basis of this claim is thBtoOrigyn was
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enriched byduping Fairhavemto fraudulent contrast Id. 1164-68. Yetthe Court
does not agree that Fairhaven failed to meet its burden under Rule 9¢he @aurt
explained above, Fairhaven’s allegations of fraud describe the who wteat, and how
of BioOrigyn’s alleged fraud. Thus, Fairhaven successfully statésm for unjust

enrichment.

iv.  Breach of Implied Covenant of Good Faith and Fair Dealing
(Count 10)

“There is in every contract an implied duty of good faith and fair dealing¢twh
“obligates the parties to cooperate with each other so ttlaineay obtaihe full benefit
of performance.”Badgettv. Sec. State BaBR7 P.2d 356 (Wash. 1991). “[T]he duty
arises only in connection with terms agreed to by the partids.%e also Donald B.
Murphy Contractors, Inc. v. King Cty19 P.3d 912Wash. Ct. Ap.2002) (“A duty of
good faith and fair dealing is deemed to exist in every contradt,driges only in
connection with the performance of specific contract obligations. fontractual duty
exists, there is nothing that must be performed in gaibial.f).

Fairhaven’s allegations under this claim fall short. As Big@riobserves, the
complaintfails to connect the implied dutfygood faith and fair dealintgp specific terms
agreed upon by the parties. Also, as BioOrigyn notes, Fairhaven’shkibefendants
“frustrated the purpose of the [2014 Consulting] Agreement” is contained only in
Fairhaven’s response bri@ikt. #31 at 20, not the complairseeDkt. # 1 1175-79.

Fairhavermay not amends pleading vidtsresponse briefFrenzelv. AliphCom76 F.

Supp.3d 999, 1009 (N.D. Cal. 2014) (“It is axiomatic that the complaint may not b¢

amended by the briefs in oppositionto a motion to dismiss.”) (atieramitted). For

these two reasons, Fairhaven’s claim for breach of the implieshant of good faith anid

fair dealing must be dismissed.
V. Civil Conspiracy (Count 11)

“Under Washington law, a plaintiff proves a civil conspiracy by showing ‘by
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clear, cogent and convincing evidence that\b) or more people contributed to
accomplish an unlawful purpose, or combined to accomplish a lawful purpose by
unlawful means; an@] the conspirators entered into an agreement to accomplish th
object of the conspiracy.’Gossen v. JPMorgan Chase Ba8k9 F.Supp.2d 1162,117
(W.D.Wash.2011) (quotingVilson v. State of Wasl929 P.2d 448, 459 (Wash. Ct.
App. 1996)). Moreovergivil conspiracy does not exist independentiis viability
hinges on the existence of a cognizable and separate underlying didirgeiting Nw.
Laborers-Employers Health & Sec. Trust Fund v. Philip Morris, Ji&8 F. Supp. 2d
1211,1216 (W.D. Wash999)).

BioOrigyn moves to dismiss this claim on two grounds. It argues thaideetae
tort claims are barred, there is no underlying tort for Fairhaven tatsaseil conspiracy
claim on. Dkt.#18 at 27. But, as discussed above, Fairhaven adggplazded its
fraudulentinducement and negligent misrepresentatianglairhere is, then, a separa
and underlying claim to support a civil conspiracy claim.

Next, BioOrigyn argues that Fairhaven failed to plead thattivas an
“agreement” between ¥ Clifton and Mr. Clifton to accomplish the alleged conspirag
The Court agrees. Fairhaven does not allege that an agreestveeetn the individual
defendants existed. Ratherasks the Courtto infer an agreement because the indiv
defendants ere marriechindthe sole Governors of BioOrigyn and “acted together wit
respect to the communication of false representations.”#3dt.at 16.Without more,
the Courtis left with only conclusory allegations that the individual defesda
“knowingly and intentionally conspired, joined and participated in an unlawful civil
conspiracy against FairhaverDkt. #1 181. These allegations are insufficientand
not survive a motion to dismiss.

Given that Fairhaven has failed to state a civil conspiracy @gamst Ms.
Clifton and Mr. Clifton, BioOrigyn asks the Courtto dismiss them from¢hse

altogether. Dkt. A48 at 28. BioOrigyn says they must also be dismissed because, ¢
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members o# limited liability company (“LLC”), they are shielded from individual
liability arising from the LLC’s tortslid.

BioOrigyn’s reading o¥Washington’s LLC statutas incorrect. RCW
25.15.126(1%tates that “no member of manager of a limited liabdckypany is
obligated personally for any. .liability of the limited liability compangolely by reason
of being or acting as a member or manag&CW 25.15.126 (emphasis adde8ut
the statute states thatrmember or manager of a limited liabiltgmpany ipersonally
liable for such person’s own tortsld. (emphasis added). Fairhaven does not allege
Ms. Clifton and Mr. Clifton are liable solely because they are leesnofBioOrigyn
LLC. Instead, Fairhaven alleges that they committed itottseir individual capacity.
See, e.g.Dkt. #1 §147-49,5859,8182,128,13334, 164. Thus, although Fairhaven
has failed to state a claim of civil conspiracy, at this stag€dlet will not dismiss Ms.
Clifton and Mr. Clifton from this case.

vi.  Declaratory Judgment (Count 13)

Under Washington’s Declaratory Judgment Act, courts fdaglare rights, status

and other legal relationsRobertson v. GMAC Mortg. LL@82 F. Supp.2d 1202,120
(W.D. Wash. 2013) (quotingollette v.Christianson800 P.2d 3594/ash.1990).
Specifically, under RCW 7.24.020, a “person interested undenaritten

contract . .may have determined any question of construction or validity arising un

the. . .contract.” “[A]bsentissues of majpublic importance, a justiciable contersy
must exist before a coustjurisdiction may be invoked under the’adiollette 800 P.2d
at 362.

The partiesundamentallyisagree about how the contracts here should be

interpreted and whether they @&een valid at all. Given thaairhaverasks the Court t

determindhe intellectual property rights under the 2014 Consulting Agreement (IDKt.

19192-93) and the validity and enforceability of the 2015 License Agreenterif(190
91), the 2014 Licese Agreementd. 1194), and the Modified Combined Payment
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Structure of the 2014 and 2015 License Agreemahty 195). The partieslisputeover
these contractsasbeen copiously alleged in the complaint and explained above.
Reading the complainsaa whole, the Court finds that there is a justiciable controve
hereand thaFairhaven states an adequate claim for declaratory relief.
V. CONCLUSION

Forthe reasons stated above, @rtGRANTS in part andDENIESin part
Defendant’s Motion to DismisBlaintiff's Complaint. Dkt. #48. The Court grants
Fairhaven leave to file an amendmmmplaintwithin thirty daysof the entry of this

Order.

DATED this21stday ofSeptember2020
V)

The Honorable Richard A. Jones
United States District Judge
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