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ted States of America

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JEFFREY ALAN RISCHE,
Plaintiff, CASE NO. 2:20-cv-00033-BAT
V. ORDER GRANTING DEFENDANT'S

PARTIAL MOTION TO DISMISS
UNITED STATES OF AMERICA,

Defendant.

In its Rule 12(b)(1) partial motion to disss based on lack of jurisdiction, Defendant
United States of America (“United States”) seeks dismissal of sevairalksdbrought by Plaintiff
Jeffrey Alan Rische. Dkt. 14. Plaintiff opposes the motion. Dkt. 15.

Plaintiff's claims are based on IRS § 6 ff#halty assessments for Plaintiff's tax
submissions from 2009-2012 and claimed refudndshe 2015 and 2017 tax years. Plaintiff
requests: 1) a refund of 2015 income taxa 2¢fund of $26,080.74 in IRS garnishments from
January to June 2018; 3) a refund of 2017 income tax, 4) a refund of $7,779.28 in IRS
garnishments from January and February of 26t6,5) declaratory juaigent that the United
States violated his First and Eighth Amendiméghts by denying him due process in collectio
procedures and in assessing excessive pen&esl. Based on Plaiifits response (Dkt. 15),
the United States concedes that the Cloastjurisdiction over #12009-2011 civil penalty
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refund claims and the 2017 income tax refund claim. Dkt. 17, p. 12.

The Court reviews whether the followingirhs should be dismissed for lack of
jurisdiction: (1) 2015 income tax refund clai(@) refund claim for § 6702 penalties for 2012,
2013, 2015, and 2016; and (3) declaratory relief claim.

For the reasons set forth herein, the mottmdismiss is granted as the Court lacks
jurisdiction over these claims.

STANDARDS OF REVIEW

A. Rule 12(b)(1) Motion

Under Rule 12(b)(1), the Court must dissa claim over which it lacks subject matter
jurisdiction. Federal courts halimited subject mter jurisdiction.Kokkonen v. Guardian Life

Ins. Co. of Am.511 U.S. 375, 377 (1994). A federal court prass a civil action lies outside it$

limited jurisdiction and the burden to prove otherwise rests on the party asserting jurisdiction

exists.ld. An attack on subject matter jurisdigtionay be either facial or factu&édison v.
United States822 F.3d 510, 517 (9th Cir. 2016). “In a faa#tiack, the challeger asserts that
the allegations contained in a complaintiasaifficient on their face to invoke federal
jurisdiction. By contrasin a factual attack, thehallenger disputes the truth of the allegations
that, by themselves, would othese invoke federal jurisdictionld. (quotingSafe Air for
Everyone v. Meye873 F.3d 1035, 1039 (9th Cir. 2004)).

The United States mounts a factual attackillmg declarations ad exhibits challenging
Plaintiff's allegations. A movingarty converts a Rule 12(b)(1) tran into a factual motion “by
presenting affidavits or other evidenproperly brought before the coulVolfe v. Strankman

392 F.3d 358, 362 (9th Cir. 2004) (quotiBgfe Air 373 F.3d at 1039)).
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In response to a factudtack, the plaintiff “must present ‘affidavits or any other
evidence necessary to satisfy [his or her] buafestablishing that the court, in fact, possess
subject matter jurisdiction.’Edison 822 F.3d at 517 (quotin@olwell v. Dep't of Health &
Human Servs558 F.3d 1112, 1121 (9th Cir. 2009)). Plifiiftas filed a response, declaration,
and attached exhibits in oppogithe motion to dismiss. Dkt. 15; 15-1 Declaration of Jeffrey
Alan Rische, Exhibits 1-14.

In resolving a factual attl, the Court may look beyond themplaint to the parties'
evidence without converting a Rule 12(B)otion into a summary judgment motidd. And
in evaluating the evidence, the Court needgmesume the truthfulse of the plaintiff's
allegations but must resolve any faaitdisputes in his or her favadd. However, the Court mus
treat a Rule 12(b)(1) motion assummary judgment motion“the jurisdictional issue and
substantive issues are so imtgned that the question offjgdiction is dependent on the
resolution of factual issues goitmthe merits of an actionSafe Air 373 F.3d at 1039 (quoting
Sun Valley Gas., Inc. v. Ernst Entergll F.2d 138, 139 (9th Cir. 1983ge also idat 1040;
Bolton v. Lynch200 F. Supp. 3d 1179, 1183 n.1 (E.D. Wash. 2016).

B. TaxRefundJurisdiction

The United States has waived its sovereigmumity for suits brought for the recovery
taxes that have been errondgusllected. 28 U.S.C. § 1346(a)(1); 26 U.S.C. § 7422. Sectio
7422 requires a party to havestibrought an administrativeadin for a refund with the IRS
before initiating a suit imlistrict court for a refund ofrgg amount erroneously or wrongfully
assessed or collected. B6S.C. § 7422(a).

In addition to having first brought an adnstrative claim for a refund, a taxpayer musf

fully pay the assessed tax before a tbas jurisdiction over a refund clai®ee Flora v. United
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States 362 U.S. 145 (1960). This includes interestlmtax when a taxpayis disputing the
interestHorkey v. United State315 F.Supp. 259, 261 (D. Minn. 1989). A party who has nof
fully paid the assessed tax or first broughtR8 administrative claim has not complied with tk
explicit waiver of sovereign immunity, and a dist court would lack jurisdiction over his tax
refund suitFlora, 362 U.S. 145Dunn & Black, P.Sv. United States492 F.3d 1084, 1089 (9th
Cir. 2007).
DISCUSSION

Facts specific to each ofdtiff's claims are included in the Court’s jurisdictional
analysis of each claim. The ovarhing theme of Plaintiff's claimfor refunds is his belief that
the IRS mishandled his returns and refund retguley improperly applying an overpayment of
taxes in 2015 to penalties assed against the 2009-2012 tax gearhen the IRS had already
garnished his earnings three times (betwedmugey and March of 2018) to apply to those
penalties. The IRS Tax Account Transcript attached to Plaintiff's daola@arifies that the
$23,596 reported for 2015 was initially creditectivil penaltiesassessed in 2009-2012
($10,849.65 for 2011, $5,420.14 for 2009, $5,420.14 for 2010, and $1,906.07 for 2012).
However, this same exhibit shows that thesedits were lataeversed (-$10,849.65 for 2011,
5,420.14 for 2010, -$5,420.14 for 2009, and -$1,906.07 for 2011). Dkt. 15-1, Exhibit 13, p
According to the United States, this likedgcurred because Pdiiff’'s 2015 “zero return”
showed no tax liability witta large refund owing, which prgoted the credits, which were
reversed after the retumas investigated. Dkt. 17, pp. 4-5.€rhafter, the IRSent Plaintiff a
notice of deficiency for the 2015 tax return d&filed a petition with the U.S. Tax court on
January 28, 201%ee Rische v. Commissionpocket No. 1617-19 (U.S. Tax Court) (“the Ta

Court Case”).
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As to Plaintiff’'s garnishment refund ctas, IRS records show that it applied the
$26,080.74 garnishments to Plaintiff's 2010-2022pariod (which included multiple § 6702
frivolous submission penalties). The IRS kggbthe $7,779.28 garnishment to Plaintiff's 2009
and 2012 tax year (which also included 8§ 6702 frivolous submission penalties). Although
mentioned in the facts portion of Plaintiff’'sraplaint, there is no sgific count or relief
requested as to civil penaltiteg 2013, 2015, and 2016. In his respor®ajntiff clarifies that he
is also seeking a refund 06§02 penalties for these years.

A. 2015 Income Tax Refund Claim

In Count I, Plaintiffs seeks a refunfi$23,596.00 for the 2015 tax year. Dkt. 15-1, p. ]
Declaration of Jeffrey Alan Risch{gRische Decl.”), Exhibit 1As previously noted, Plaintiff's
income tax return for this year reported $0 in wages, with a claimed refund of $23,596.00
(including Medicare and Soci&lecurity tax). The IRS initiallapplied the claimed refund of
$23,596.00 to civil penalties assesfatthe 2009-2012 tax years, but then reversed the cred
and issued a notice of deficiency for the 2015yi@r. In response, Pldiff filed the Tax Court
Case.

There are several outstanding questionsrd@gg the 2015 refund request that are not

issue herg,e., whether Plaintiff submitted his refund reqtien the proper form and the balan

for the 2015 income tax year. In addition, many courts have held that “zero income returns

such as Plaintiff's 2015 tax return, are not prgperecuted and therefore do not constitute v4
administrative refund requesBege.g, Waltner v. United State§79 F.3d 1329, 1333 (Fed.
Cir. 2012);Maruska v. United State37 F. Supp. 2d 1035, 1039 (D. Minn. 199%%¢ alsp§
7422(a) (a taxpayer must file an administratianlfor refund before sng in district court)

and 26 C.F.R. § 301.6402-3 (an income taxrretsisuch an administrative claim).

ORDER GRANTING DEFENDANT'S
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Assuming for purposes of this motion ortlyat Plaintiff's 2015 Fon 1040 is a valid

administrative claim, the Coudcks jurisdictimm over the 2015 income tax year because of the

pending Tax Court Case:

If the taxpayer files a petition with the X &ourt within the time prescribed in

section 6213(a) ... no credit or refund of@me tax for the same taxable year...

shall be allowed or made and no suit byttgayer for the recovery of any part

of the tax shall be instituted in any court.

26 U.S.C. § 6512(a). There are six exceptiorthigprohibition, whit do not apply herg.

Plaintiff alleges that the Tax Courtssabecame moot when the IRS removed the
deficiency (based on an audit showing hdus a refund of $27,087.50) but the IRS failed to
disclose to the Tax Court that there is nbailency for 2015. Dkt. 15, p. 11, Rische Decl., T 1§
On September 4, 2020, Plaintiff filed a motion $ammary judgment in the Tax Court case a
that motion is still pendindd.

Regardless of the parties’ pi@ns as to the balance ftre 2015 tax year and Plaintiff's
reasons for filing the motion for summary judgrme8 6512(a) prohibits a refund suit when a
concurrent Tax Court case on the same taxf@antthe same year is pending. Because the Tax
Court case is pending, The United States’ motiatigmiss Plaintiff’'s refund claim for 2015 is

granted as the Court lacks jurisdiction over this claim.

B. Claim for Refund of 8 6702 Penalties for 2012, 2013, 2015, and 2016

Plaintiff seeks the refund of $26,080.74 and $7,779.28 in IRS garnishments. The U
States contends the Court lacks jurisdiction dlrese tax years because Plaintiff has not fully]

paid his tax liability for these years. The Unitghtes relies on a taldepicting the garnished

1 Section 6512(a)(1)-(2) apply after final Tax Court decisi@®512(a)(3) and (5) apply to
collections after statutes of limitation expire, axather apply to the income tax refund that w
not the subject of levies; § 6512(a)(4) appliepddnership items, argl6512(a)(6) applies to
overpayments determined by the Tax Court.
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amounts and relevant Account Transcripts shgwow the garnishments were applied. The

Account Transcripts reflect & Plaintiff has fully paid for the 2009, 2010 and 2011 tax years

but that amounts remain due for the remaining years.

GarnishedAmounts

Civil Tax | Payment | Amount Civil Tax Payment Amount
Period Date Period Date

2010 5/7/2018 | $4,346.79 2009 1/22/2019 $2,018.21
2010 6/4/2018 | $4,346.79 2012 1/22/2019 $4,415.46
2011 2/13/2018 $4,346.79 2012 2/7/2019 $1,345.61
2011 3/5/2018 | $4,346.79

2011 4/3/2018 | $4,346.79

2009 7/3/2018 | $1,753.41

2012 7/3/2018 | $2,593.38

Total $26,080.74 Total | $7,779.28

1. 2009 § 6702 Penalty

The Account Transcript for the 2009 8§ 6702@léy is attached as Exhibit A to the
United States’ Reply. Dkt. 17-2, Exhibit A. Baseditsnanalysis of the payment history for thig
tax year, the United States concetled the balance for the 200X tgear is $0 and therefore, th
Court has jurisdiction over the 2009 tax year. Dkt. 17, p. 12.

2. 2010 8§ 6702 Penalty

The Account Transcript for the 2010 8 6702g@léy is attached as Exhibit B to the
United States’ Reply. Dkt. 17-3, Exhibit B. Baseditsranalysis of the payment history for thig
tax year, the United States concetled the balance for the 201& tgear is $0 and therefore, th
Court has jurisdiction over the 2010 tax year. Dkt. 17, p. 12.

3. 2011 8§ 6702 Penalty

The Account Transcript for the 2011 § 6702@léy is attached as Exhibit C to the

United States’ Reply. Dkt. 17-4, Exhibit C. Basedtsranalysis of the payment history for thig

ORDER GRANTING DEFENDANT'S
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tax year, the United States concetled the balance for the 201Xk tgear is $0 and therefore, th
Court has jurisdiction over the 2011 tax year. Dkt. 17, p. 12.

4. 2012, 2013, 2015, and 2016 § 6702 Penalties

2012 8§ 6702 Penalty. The Account Transcript for the 2012 § 6702 penalty is

attached as Exhibit D to the United Stafesply. Dkt. 17-5, ExhibiD. After the initial
assessment, codes 706 and 701 show a $1,906.07 credit being transferred in from the 20
income tax overpayment, but later reversedeta credit of $5,766.35 wamnsferred in from
2017, but that was also reversed. Traeelevies of $2,593.38 (July 3, 2018), $4,415.46
(January 22, 2019), and $1,345.61 (February 7, 201@js,Taccording to these records, all of
the levies and other credits and transfedsndit fully pay the 2012 balance, which was $252.3
as of last month.

2013, 2015, and 2016 8§ 6702 Penalties. The Account Transcripts for the 20

2015, and 2016 § 6702 penalties are attached asitsxBilF, and G to the United States’ Reply,

Dkt. 17-6, 17-7, 17-8. These records show atiairhssessment for a frivolous submission (20
has two assessments), and they all showitsrgeinsferred in fron2015 or 2017 income tax
overpayments and then the reversal of thosatsrdthus, according to éise records, all three
years have balances remaining of over $5,000.

Plaintiff argues that the penalties for soofiehese years were paid twice, the IRS
released liens for some of the years, multiple penalty assessments are a sign of improper

excessive fines, and he is not liable for the underlying penalties.

e

3

13,

16

As to Plaintiff’'s claim that some of the ysawere paid twice, the record before the Coprt

does not support this claim. For example, abéa2012 tax year, Plaintiffrgues that the intereg

was satisfied with a transfer from the 2015 meaax overpayment. However, as shown by tf
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Account Transcript (Exhibit D), the threeedit transfers of $3.20, $5.28, and $195.30 (totalin
$203.78) of the 2015 overpayment initially applied to the 2012 civil penalty were later reve

Plaintiff's argument that his not liable for the underlying palties is not relevant to a
jurisdictional analysis as thewarequires a taxpayer to fulpay the contested assessed amou
before a court has jurisdiction to determine liabilge Flora362 U.S. 145 (1960).

Plaintiff's argument that lie releases for these years @ride payment is similarly not
relevant to the jurisdictional analysis as “itnsll settled that althoughcertificate of tax lien
release is conclusive that theriis extinguished, it is not conslue that the tax liability is
extinguished.’Boyer v. Commr86 T.C.M. (CCH) 615 (T.C. 2003)ifing a series of cases for
this principle). IRS regulationsage that “[i]n all cases, the lidity for the payment of the tax
continues until satisfaction of the tax in full or until the expiration of the statutory period fon
collection[.]” 26 C.F.R. § 301.6325-1(a)(1). Thus tjuestion is not whether tax liens were
released, but whether the 2013, 201t 2016 § 6702 penalties were paid.

Plaintiff also argues that multiple penaltiesessed in the same year constitute an Eig
Amendment violation for excessive fines. HoweVenultiple section 6702 penalties relating tq
the same tax year may be assessed if a taxpayer submits multiple frivolous returns relatin
such year.'See Waltner v. United Statéén. CV-19-04679-PHX-DG, 2020 WL 2991611, at
*9 (D. Ariz. June 4, 2020)Jnited States v. Threlkeltllo. 2:14-CV-22847, 2015 WL 5725830,
at *8 (S.D.W. Va. Sept. 30, 2015). Moreover, thegssaised here by Plaiff goes to the merits
of the assessments.

Based on the Account Transcriptse 8§ 6702 penalties for 2012, 2013, 2015, and 201
tax years remain unpaid and Plaintiff has progtide other evidence that they were paid. As

there is no explicit waiver afovereign immunity, the Coudks jurisdiction over Plaintiff's

ORDER GRANTING DEFENDANT'S
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refund claims for the 2012, 2013, 2015, and 2016 § §éd2lties and the United States’ motic
to dismiss is granted.

C. Declaratondudgment

Plaintiff seeks a declaratory judgment thahls a right to due pcess in the collection
of taxes and penalties; ththe IRS imposed excessive finim violation of the Eighth
Amendment; and that he was denied due prdeessngs and the right fmetition the U.S. Tax
Court. Dkt. 1, p. 20.

The Declaratory Judgment Act specificallycepts federal tax comtversies from federal
district courts’ jurisdictionSee28 U.S.C. § 2201(akee also Bob Jones Univ. v. Siméh6
U.S. 725, 742 n. 15, 94 S.Ct. 2038, 40 L.Ed.2d 496 (1@iMaddition to repatedly re-enacting
the Anti—Injunction Act, Congress reaffirméte Act’'s purpose by adding the federal tax
exception to the Declaratory Judgment Act.”)tWthe exception of specific circumstances ng
implicated by this case, a district court does have jurisdiction tgrant declaratory relief
pertaining to federal tax disput&®ee Hutchinson v. United Staté37 F.2d 1322, 1327-28 (Ot
Cir.1982). The Anti-Injunction Act (“AlA”), 28J.S.C. § 7421, provides that, with certain
exceptions, “no suit for the purpose of restrainirgabksessment or collemti of any tax shall bg
maintained in any court by any person....” 26 U.S.C. § 7424@a)sen v. Dep't of Treasyry28
F.3d 597, 600 (9th Cir.2007). “The manifest purpokg 7421(a) is to permit the United State
to assess and collect taxes alleged to be duewtifidicial interventionand to require that the
legal right to the dispetl sums be determined in a suit for refurithdchs v. Williams Packing
& Nav. Co, 370 U.S. 1, 7, 82 S.Ct. 1125, 8 L.Ed.2d 292 (1962).

Plaintiff seeks declaratory relief for tagrdroversies that are exempted from federal

court jurisdiction under the Declaratory Judgrhand Anti-Injunction Act. For example,
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Plaintiff alleges he was denied due process whenRS rejected his request for a Collection
Due Process (“CDP”) hearing. Section 6330(bpibvides that the IRSffice of Appeals will
hold a hearing upon request by a taxpayer whdhbar notified of his right to a due process
hearing under § 6330(a), but if the IRS deterntia¢ any portion of the request for a hearing
qualifies as frivolous under § 67@3(2)(A), “then the Secretary mareat such portion as if it
were never submitted and such portion shall not be subject to any further administrative o
judicial review.” Congress defigeas frivolous any submissionttee IRS that either “reflects a
desire to delay or impede the administratiofrefieral tax laws,” 86702(a)(2)(ii) or is based
on a position which the Secretdras identified as frivolouis a published list, see §
6702(a)(2)(A)(I); § 6702(c).

Plaintiff's request for the CDP hearimgs received by the IRS on April 4, 2017. On
August 7, 2017, the IRS informed Plaintiff by lettieat his hearing regseraised frivolous
issues. Dkt. 17-9, Exhibit H. The Court canagamine whether that denial complied with §
6330, because the Tax Court has exclusive jurisdiction to review such aSxegr6330(d)
(stating that, after any “determination” un@8330, a taxpayer may petition the Tax Court fg
review of such determination “and the Tax Calnvall have jurisdiction with respect to such
matter”); Voelker v. Nolen365 F.3d 580, 581 (7th Cir. 2004p{ding that, where a taxpayer
asserts a right to a CDP hearing under § 633Qasa involving income, gift, or estate taxes,
case “must be filed in the Tax Court, ahé district court lacks jurisdiction”Bowers v.
Megyesi No. 07-1028, 2007 WL 2908939, at *5 (C.D. dict. 2, 2007) (“[T]he Tax Court has
exclusive jurisdiction over Plaiiff’'s due process challenge tioe collections hearing.”).

Plaintiff also alleges that $idue process rights were vi@dtby the IRS’ administrative

collection proceedings and that the IRS’ muétipssessments violate the Eighth Amendment
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protection against excessive fines. However, ¢tRifction actions do natiolate the Fourth or
Fifth Amendmentgee G. M. Leasing Corp. v. United Sta#29 U.S. 338, 352, n.18 (1977)), 1
special consideration is graal to injunctions sought against tax collection sought on

constitutional grounds, and any challenge tisane not addressed in a CDP hearing should

brought in a refund suiBoyd v. Commr451 F.3d 8, 11 (1st Cir. 2008ge also, Church of

Scientology of California v. United Stat&20 F.2d 1481, 1489 (9th Cir.1990) (“The courts have

repeatedly held that the opportunity to sue foefand is an adequate remedy at law which bars

the granting of an injnction.”) (citing cases).

Plaintiff also argues that there is arception to the Anti-Injunction Act if there is
collection without a proper Notcof Deficiency sent. However, the exception does not apply
here. First, 26 U.S.C. 8 6703(b) deficieqrpcedures do not apply to the assessment and
collection of 8 6702 penalties. As to Plaifi$i 2017 income tax claim, the United States
concedes that the Court has jurisdiction. ARMaintiff’'s 2015 income tax claim (for which
Plaintiff admits he received a Notice of De#iocy (Dkt. 15 p. 10), the exception does not apq
as the Court does not have jurisdiction ayes claim because of the Tax Court Case.

Thus, the proper remedy for Plaintiff was eitteeproceed in tax court, or to pay the ta
and sue for a refund in federal co@®. U.S.C.A. (I.R.C.1954) 88 6213, 7421(a). Because
Plaintiff's claim for injunctive relief does ndit within any statutory exception to the
jurisdictional bar provided in 28 U.S.C. § 228} (this Court lacks jurisdiction to grant
declaratory relief to Plaintiff.

CONCLUSION

The Court lacks jurisdiction overdf2012, 2013, 2015, and 2016 civil penalty refund

claims, the 2015 income tax refund claim, anddbearatory relief claimTherefore, the United
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States’ motion to dismiss these claims (Dkt. 143BANTED and these claims are dismissed|

DATED this 5th day of October, 2020.

/57

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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