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8 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON

9 AT SEATTLE
1C ANTHONY JAY BREDBERG CASE NO.C20-190 MJP
11 Plaintiff, ORDERDISMISSING ACTION
12 V.
13 RANDY MIDDAUGH, et al,
14 Defendand.
15
16 THIS MATTER comes before the Court on Defendants’ Kerrie McArthur's andrigz
17 || Vieira’s Motion to Dismiss (Dkt. No. 41), Defendant Ryan Crater’s Motion to Dis(biks No.
18 || 49), Defendant Daniel Krenz’s Motion to Dismiss (Dkt. No. 56), Defendant Robbyn Meyers
18 || Motion to Dismiss (Dkt. No. 58), Defendant Nick Bond’s Motion to Dismiss (Dkt. No. 61),
20 || Defendant Chad Wallin’s Motion to Dismiss (Dkt. No. 66), Defendants Sean GiRamdy
21 || Middaughs, and Emily Swaim’s Motion to Dismiss (RKNo. 78), and Defendants Bill Kiddsr
22 ||and Jason Walker’s Motion to Dismiss (Dkt. No. 84). Having reviewed the Motions, the
23 || Responses (Dkt. Nos. 70, 101), the Replies (Dkt. Nos. 67, 76, 85, 86, 89, 103, 104), and having
24
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reviewed the relevant record, the Court GRANTS the motions and DISMISSE Stithisvath
prejudice as to Defendants Daniel Krenz and Kathryn Heard and without prejuthcalasther
Defendants

Background

Plaintiff, who was a certified professional soil scientist, certified prafeaksoil
classifier, and professional wetlands scientist, alleges that the Deferi@laeimployees of statg
local, county, federal government agencasjonprofit or private organizations formed the
“Enterprise” and worked together to discredit Plaintiff and interfere wilbtsiness and
earning capacity. (Dkt. No. 1 (“Compl.”)Most of Plaintiff's alleged interactions with
Defendants follow a similar patterRlaintiff, hired by a property owner or developer to perfol
wetland delineations would find no wetland or a very limited wetland; one of the Defenda
would then be hired to conduct a peer review, or would evaluate Plaintiff's work as et of
permitting process, and would find that the property at issue included wete®l. e(qg.id. 1
20 (@lleging that “[members of the Enterprise make determinations of large wetlands wher
there are eithamo wetlands or small wetlands’).

Plaintiff now brings claims against Defendants under the Racketeemicdéidend
Corrupt Organizations Act (“RICO”), 18 U.S.C.88 (b), (c), (d) and Washington’s @almi
Profiteering Act of 1985, RCW 9A.82.010, RCW 9A.82.12{e alleges generally that
Enterprise members disparaged higlling his clients that his “reviews and delineations are
‘always incorrect, and always rejected” and would “treat the Plaintiiesitd differently,
performing an ‘extra’ level of review on those individuals, ref[using] to follogvgroper

manuals, and sending those individuals false information via em#dl. Y49, 71) Further,

—
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Plaintiff alleges that “Enterprise Members collaborate to support thepEiseethrough fraud,
perjury, coercion, threats, intimidation and other activiti€d., 1 12.)

Defendants have now fileelghtmotions to dismiss, arguing that Plaintiff has failed to
allege basic elements of his RICO claiamlthat the United States has not waived its sovere
immunity for RICO suits againgtderal employeesFor the reasordiscussedelow the Court
GRANTSthe pending Motions to Dismiss aagh sponte finds thatbecause Plaintiff has
insufficiently pled his RICO claims against all Defendants, the Court must 84158
Plaintiff's remaining Washington claim.

Discussion

l. Legal Standard

Under Federal Rule of Civil Procedure 12(b)(1), the Cowr$t dismiss a complaint if it
lacks subject matter jurisdiction over the claim. Fed. R. Civ. P. 12(b)(1). Under Rul&},2(b
the Court may dismiss a complaint for failure to state a claim upon which relie¢ caariied.

Fed. R. Civ. P. 12(b)(6). In ruling on a motion to dismiss under either Rule 12(b)(1) or 12

ign

b)(6)

the Court construes the complaint in the light most favorable to the non-movant. Lividddoldin

Ltd. v. Salomon Smith Barney, Inc., 416 F.3d 940, 946 (9th Cir. 288B6)alsdVolfe v.

Strankman392 F.3d 358, 362 (9th Cir. 2004). The Court must accept as true gtleadied
allegations of material fact and draw all reasonable inferences in favor o&ihigffpl Wyler

Summit P’Ship v. Turner Broad. Sys., Inc., 135 F.3d 658, 661 (9th Cir. 1998). Where, as

plaintiff appears pro se, the Court must construe his pleadings liberally arditafqlaintiff

the benefit of the doubtSeeKarim-Panahi v. Los Angeles Police De®B39 F.2d 621, 623 (9th

Cir. 1988).

nere, a
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Further, Federal Rule of Civil Procedure 9(b) requires that “[i]n allelgangl or
mistake, a party must state with particularity the circumstances constitatirtgdr mistake.”
“If the complaint alleges that several defendants participated in a fraudthemte, ‘Rule 9(b)
does not allow a complaint merely to lump multiple defendants together but reqoiiagjsfts
to differentiate their allegations . and inform each defendant separately of the allegations

surrounding his alleged patrticipation in the fraud.”” Capitol W. Appraisals, LLC v. Gouide

Fin. Corp., 759 F. Supp. 2d 1267, 1271 (W.D. Wash. 2@, 467 F. App’x 738 (9th Cir.

2012) (quotingSwartz v. KPMG LLRP 476 F.3d 756, 764-65 (9th Cir.2007) (quotations

omitted)). In meetinghe particularity requirement, averments of fraud “must be accompani
by ‘the who, what, when, where, and how’ of the misconduct chardddat 1106 (citing

Cooper v. Pickett, 137 F.3d 616, 627 (9th Cir.1997)). Courts have held that Rule 9(b) app

civil RICO claims. SeeOdom v. Microsoft Corp., 486 F.3d 541, 553-54 (9th Cir.20888;also

Moore v. Kayport Package Express, Inc., 885 F.2d 531, 541 (9th Cir.1989).

Even if a complaint is deficient, however, “[d]ismissal without leave to amend is
improper unless it is clear, upon de novo review, that the complaint could not be saved by

amendment.” Intri—Plex Techs., Inc. v. Crest Group, Inc., 499 F.3d 1048, 1056 (9th Cir.20

(quoting_In re Daou Sys., 411 F.3d 1006, 1013 (9th Cir.2005)).

. Subject Matter Jurisdiction

Plaintiff brings claims under three sections of the RICO Act, 18 U.S.C.88 (k(d)c)n
his first claim, Plaintiff contends that all defendants violated § 1962(b), whikbsiaunlawful
for a person through a pattern of rackategactivity to acquir@r maintain an interest or contr

of an enterprise engaged in interstate commdrcéis second claim, Plaintiff contends that al

defendants violated § 1962(c), which prohibits a person employed by or associated/with an

ed

lies to
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enterpise engaged in interstate commerce from conducting or participatthg conduct of the
enterprise through a pattern of racketeering activiyhis third claim, Plaintiff contends that a

Defendants conspired to violate sections 1962(b), and (c).

Defendants move to dismiss on a number of grounds, arguing that Plaintiff hdi$cfaile

allege basic elements of each of his RICO claims, including the existencepodédiate acts,
(2) proximate cause, and (3) an enterprise. The Court agrees anthdinBintiff has failed to
make out a RICO claim against any of the moving Defendants. Further, belzans# Fas not

properly alleged a federal claim, the Court finds thkstcks subjeectmatter jurisdictiormust

dismissthe Complaint. Fed. R. Civ. P. 12(h)}(3nell v. Cleveland, Inc., 316 F.3d 822, 826 (9
Cir. 2002)(“Federal Rule of Civil Procedure 12(h)(3) provides that a court may raise the
guestion of subject matter jurisdictimua sponte, at any time during the pendency of the

action.”); United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1996)f the federal

claims are dismissed before trial, even though not insubstantial in a jurisdistosa, the statg
claims should be dismissed as well.

A. Racketeering Activity

To beginPlaintiff has failed tadequately pleadhcketeering activity, a necessary
element in each of his RICO claim3o make out a claim under RICO, plaintiffs must show {

[Defendants have] engaged in a “pattern of racketeering activity.” Di@aeeen Tree Servicing

LLC, No. C15-359RSL, 2016 WL 1384829, at *2 (W.D. Wash. Apr. 7, 2016); Durning v.
Citybank, Int’l, 990 F.2d 1133, 1138 (9th Cir. 1993); 18 U.S.C. § 1962. “[R]acketeering

activity’ is any act indictable under several provisions of Title 18 of the t&tates Code, and

includes the predicate acts of mail fraud and wire fraud.” Sanford v. MemberWmrk€25

F.3d 550, 557 (9th Cir. 2010) (quoting Turner v. Cook, 362 F.3d 1219, 1229 (9th Cir.2004)).

14
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Further, vhere predicate actge based in fraud, they must be pleaded with particularity. Od
486 F.3d at 553-54; see also Fed. R. Civ. P. 9(b).

Plaintiff alleges that Defendants committed the predicate acts of mail and wife fra
both predicate acts require thesé of the mails or wires with the specific intent to deceive or

defraud.” ITI Internet Services, Inc. v. Solana Capital Partners, 2086 WL 1789029 *8

(W.D. Wash. June 27, 200§)d. 11165, 168.)“[T]he term‘defraud’ in the mail fraud statute i

given its established common law meaning.” Miller v. Yokohama Tire Corp., 358 F.3d 614

(9th Cir. 2004) (citindNeder v. United State$27 U.S. 1 (1999).) Under the common law, to

establish a claim for fraud:
[A] plaintiff must show by clear and cuimcing evidence that the defendant made
a false representation of a material fact with knowledge of its falsityhéor t

purpose of inducing the plaintiff to act thereon, and that the plaintiff reasonably
relied upon the representation as true and acted upon it to his or her damage.

37 Am. Jur. 2d Fraud and Deceit § Zee alsdrestatement (Second) of Torts § 525 (1977).
Plaintiff has not established the essential elements of fraud under this conanut&difation.
First, Plaintiff has failed to alye that several of the Defendants made any misstaten
at all. For example, halleges that Defendant Chad Wallin refused a landowner’s request tq
allow Plaintiff to be present during an onsite visit and criticized Plaintiff' srteftal.
19147-48.) AndDefendant Ryan Crat& accused of finding wetland, thereby contradicting
Plaintiff's report. (d. § 145.) These allegations do not establish fraud in any way. Second
Plaintiff has failed to properly allege that many of the Defendants haddagevof the “falsity”
of their statements. While Plaintiff contends the Defendants falsified datdldgations
suggest professional disagreement, not fraem. example, he alleges Defendant Diane
Henessey ignored “a thin brown layer of soil cleaifjble in the soil monolith” on a site visit

and therefore reported “false field data.” (Compl1§$-57, 159.) Defendant Nell Lund found

om,

b, 621
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wetland soils on a site where Plaintiff believed there were no wetlangdRailstiff therefore
accuses her dfalsifying data to show wetland soils.id(  14.) These allegations fall far
below the standard under Federal Rule of Civil Procedure 9(b), which requiresex plefadud
to detail with particularity the time, place, and manner of each act of fieedlR.Civ.P. 9(b).

Lancaster Comm. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 405 (9th Cir. 1991)

Ninth Circuit has repeatedly insisted that this rule be followed in RICO adlmggng the
predicate act of mail fraud.”).

Third, evenif Defendants made material misrepresentataordswere aware of the falsit
of those misrepresentatiqriglaintiff has failed to establish that he justifiably relied on those
statements, a required element for a claim based on fraud. He contends that véeiodanDse
“knowingly falsified field data, refused to collect field data, misrepreskthe facts in the field
to landowners, engineers, planners, developers and/or realtors in order tteragaiast the
Plaintiff,” (Compl., ¥ 27 and criticizedPlaintiff's reports [d. 11145, 147). The notion that
Plaintiff justifiably relied on the Defendants’ statements criticizing his repodscontradicting
his work is not compatible with the premise of each of Plaintiff's allegationshvdeiscribe his

enduring assessment that Defendants’ statements were false.

(“The

Further because defamation is not a predicate act under RICO, he has failed to state a

claim against the many Defendants he solely accuses of disparagin§ded8 U.S.C.

8 1961(1); (Dkt. No. 58 (citing Marks v. City of Seattle, No. C03-1701P, 2003 WL 230245

*6 (W.D. Wash. Oct. 16, 2003)3ee, e.g.Compl.q1 2225 (alleging that Defendant Emily
Swaim disparaged Plaintiff's report}d( 104 (alleging tht Defendant Erik Stockdale wrote i
an email “The fun continues with bozo,” referring to the Plaintiff).)

I

P2, at
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B. Proximate Cause

Plaintiff has also failed to establish that Defendants’ alleged adtieresthe proximate
cause of harm to Plaintiff“With regect to causation, the plaintiff must show that a RICO
predicate offense not only was aitlfor’ cause of his injury, but was the proximate cause as

well.” Hemi Group, LLC v. City of N.Y., 559 U.S. 1 (2010kere, Plaintiff has failed to allege

that theactions of many of the Defendants caused harm at all, and where he has alleged R
is insufficient to satisfy the proximate cause element of his RICO cldtirs, for most of the
Defendants, Plaintiff has not even alleged that their actions chumdthrm. For example,
Defendant Erin Page is accused of refuting one of Plaintiff's refout$laintiff alleges no ill
effects from her actions.Id. 1 158.) This is also true for Defendants Kerrie McArthur and
Suzanne Viera, who are also accuskdbpecting to one of Plaintiff’'s reports without
consequence.ld. 11163-65.) Further, as discussed superause defamation is not a predic
act under RICO, Plaintiff's allegations that Defendants caused him regmalatiamage do not
establish ham in this RICO case.

Second, even where Plaintiff alleges Defendants’ actions were harmfalleigiations do
not establish that the Defendan&isechis alleged harm, or that he was the victim of the har
For example, Plaintiff accus&efendant Lunaf writing a report disputing Plaintiff’s findings,
which required Plaintiff to spend time and effort defending his workit beas Plaintiffwho
then made the decision to only charge his client for one fourth tfrtes (d. 1 15, 18.)And
Defendam Diane Hennessey is accused of submitting falsified field data, whichifPlaieges
caused his client to suffer damages exceeflin00,000 when the Couragcepted Defendant
Hennessey’slata over Plaintiff'sand cancelled his client’s project@d. § 75.) Similarly,

Plaintiff alleges that Defendant Middaugh “retaliated against the Plaintiff’slienworking

arm, i

ate
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with Plaintiff.” (Id. 11 27, 122.) These allegations do not demonstrate that Defendants
proximately caused harm to the Plaintiff; instead they describe Plaintitfisioie not to bill for
his time as well as alleged harms to his clients, who are not parties to this lawsuit.

C. Failureto Allegean Enterprise

In addition to failing to allege predicate acts as to each individual Defeodant
demonstrate causation between any of the alleged acts and harm to the, R&nttfff has
failed to sufficiently allege¢he existence of an enterprise. “[A]n ‘enterprise’ is an entity or
‘group of persons associated together for a common purpose of engaging in a course of

conduct.” Williams v. PRK Funding Servs., Inc., No. C18-48 RSM, 2018 WL 3328398, at

(W.D. Wash. July 6, 2018) (quoting U.S. v. Turkette, 452 U.S. 576, 583 (19&1¢ading an

enterprise requires more than merely pleading a pattern of racketeerinty aetvause ‘[t]he
“enterprise” is not the “pattern of racketeering activity”, it is an entity separat apart from
the pattern of activity in which it engagésWilliams, 2018 WL 3328398, at *5 (quoting
Turkette, 452 U.S. at 583) (emphasis added).

In this case, Plaintiff alleges that the Enterprise is made up of individhalschoose to
ignore the codified factual manuals” anwtio work together to harm himld( { 33.) But it is
not clear from Plaintiff's generaled allegations how the Defendants “functioned together as
continuing unit. Doan v. Singh, 617 Fed. App’x 684, 686 (9th Cir. 2015). Indeed|lkged
racketeering activitys the only apparent connection between the Defendants, which is
insufficientto establish an enterpris@Villiams, 2018 WL 3328398, at *5These"bare
assertions of a pattern of racketeering activity do not establish apresgend they do not,
therefore, satisfy Plaintiffs’ burdenDoan 617 Fed. Appat 686.

I
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D. Sovereign Immunity

Defendant Daniel Krenz, an employee of the U.S. Army Corps of Engiseevedn
this caseonly in his official capacity, moves to dismiss because the United States haaivet \
sovereign immunity for RICO claims. (Dkt. No. 5@)aintiff allegesthat DefendanKrenz and
Defendant Kathryn Heardanother U.S. Army Corps employee who has not been served—

made negative comments about Plaintiff’'s work, and “even questioned the Padlttfaration

of an area [deemed] to be wetldndCompl. § 89.)Because Plaintiff has failed to serve either

Defendant Krenz or Defendant Heard in their individual capacities, and becausetéue Uni
States has not waived its sovereign immunity for suits against federal ensployeeir official

capacities, White v. Relay Reslo. C19-0284-JCC, 2019 WL 5623207, at *4 (W.D. Wash. Q

31, 2019)“[C]ivil RICO actions cannot be brought against federal agencies or federal
employees sued in their official capacitigsPlaintiff's claims against Defendaridaniel Krenz
and Kathryn Heard are DISMISSED with prejudice.
Conclusion
In conclusion, the Court finds thBtaintiff has failed to allege essaltelements of his
RICO claims and therefore DISMISSEHintiff’s claims as follows

(1) Plaintiff’s claims against Defendants Daniel Krenz and Kathryn Heard are
DISMISSED with prejudice;

(2) Plaintiff’s claims against all other Defendaate DISMISSED without prejudice.
Although Plaintiff has failed to properpteadhis RICO claims, it is1ot clear, upon
de novo review, that thedinplaintas to these Defendardsuld not be saved by
amendment Plaintiff may file an amended complaint witi20 days of the date of

this Order.

DCt.
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The clerk is ordered to provide copies of this order to all elun

Nttt 2

Marsha J. Pechman
United StateseniorDistrict Judge

DatedJuly 10, 2020.
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