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Wyze Labs Inc

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

IN RE: WYZE CASE NO.C20-02824CC
DATA INCIDENT LITGATION
ORDER

This matter comes before the Courtl@efendantWyze Labs, Inc.’snotion to compel
arbitrationand dismisgDkt. No. 24). Having thoroughly considered the parties’ briefing and
relevant record, the Court finds oral argument unnecessary and BR&YTS the motionfor
the reasons described herein
l. BACKGROUND

Plaintiffs, unrelated individuals, established user accounts with Defendant My.ze,
between Januarg018 and October 2019. (Dkt. No. 2&t 3) Theydid soto facilitate theiuse
of Defendant’s interne¢nabled homsecurity cameragSeeDkt. Nos. 32—45.Plaintiffs first
acquirecthe camerathrough a combination ahird-party retailers andirectpurchasesrom
Defendant. (Dkt. No. 30 at 7Plaintiffs then installed the camerastheir homes. (Dkt. Nos. 32
45.) OncePlaintiffs powered up the cameras and downloaaetbnitoring application to their

smarphonesPefendant’s application directédaintiffs to establish aiser accountld.)
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DefendantollectedPlaintiffs personallyidentifiable informatiorthrough this process. (Dkt.
No. 30 at 7seeDkt. Nos. 32—-45.Thisincluded usernames, e-mail addresses, and WiFi nety
details. (Dkt. No. 30 at 7.) Defendants unintentionally exptssdnformationin a December
2019data breach(Dkt. No. 30 at 7.)

Plaintiff Matthew Schoolfieldrought suit against Defendant ifrabruary 202@utative
class actiopasserting a variety of claims, including negligence, invasion of prieacigreach
of implied contract (Dkt. No. 1.) Plaintiff Sherri Adams and other allegedly similaityated
individuals brought a comparable putative class action suit in Marcha&32otingimilar
claimsandadding allegations supporting violations of various state privacy andraensu
protection lawsAdams v. Wyze Labs, In€ase No. C20-0370-JCC, Dkt. No. 1 (W.D. Wash.
2020). The Court consolidated those cases into the instant matter. (Dkt. NRlalififfs then
filed an amended complaint containialyof the claimslescribecabove. (Dkt. No. 23.)

Defendanthow moves to compel arbitration and dismi@3kt. No. 24.) It asserts that by
accepting its terms and conditions, Plaintiffs individually agreed to arhit@telaimsand the
Court should compel arbitration adsmiss the mattewith prejudice. See generall{pkt. No.
24.) Plaintiffs oppose, arguing that they never agreed to Defendant’s terms and conditiong
even ifthey did, the arbitration provision is procedurally unconscionaBke generalliDkt.

No. 30.)
. DISCUSSION

A. Legal Standard

In a motion tocompelarbitration, the Court determines “(1) whether a valid agreeme
arbitrate exists and, #o, (2) whether the agreement encompasses the dispute at Shueri
Corp. v. Ortho Diagnosti€ystems, Inc207 F.3d 1126, 1130 (9th Cir. 200The party seeking
to compel “lears ‘the burden of proving tlexistence of an agreement to arbitrate by a
preponderance of the evidenceNbrciav. Samsung Telecomm. AB45 F.3d 12791283 (9th
Cir. 2017). The court applies “ordinary state-law principles that govern the fomudti
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contracts” to decide whether an agreement to arbitrate dxlistisone doesthe Federal
Arbitration Act(*FAA”) “leaves no place for the exercise of discretion by a district court, b
instead mandates that district cowsthall direct the parties to proceed to arbitratidd.”™[A] ny
doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration
whether the problem at hand is the construction of the contract language itselflegatioa of
waiver, delay, or a like defense to arbitrabilitijlitsubishi Motors Corp. v. Soler Chrysler-
Plymouth 473 U.S. 614, 626 (1985).

B. Agreement to Arbitrate

Beginning in July2018, Defendant implemented a “clickwrap” arrangenagscribing
its terms and condition'sWhen creating an account, users had to click a box indicating that
agreed tdefendant'serms and conditions, available via a hyperlink, before continuing. (DK
Nos. 25 at 2; 25-1 at 2.) Defenddatier modified the clickwrap process, making thk to its
terms and conditions more prominent and requiring established account twiclers the
“Agree” box—indicating amaffirmative assent tthe terms and conditionskeforethey could
again accestheir camera with their smartphones. (Dkt. Nos. 25 at 2—-3; 25-1 at 11.)

Theseterms and conditianincluded a section labeled “DISPUTE RESOLUTIONIA
ARBITRATION/WAIVER OF CLASS ACTION AND JURY TRIAL.” (Dkt. No. 25l at 22.)
That section indicated thDefendant and you agree to exclusivedybitrateall disputes and

claims. .. THIS ARBITRATION IS MANDATORY AND NOT PERMISSIVE.”Id. at 23.)

Theprovision also included a 30-day opt out period, whereby users who “do not wish to be

bound by arbitration and class-action waiver provisions” could opt out by notifying Defend
writing within 30 days “of the date you first accept the Agreemeld."at 24.) No Raintiff

utilized this opt out provision. (Dkt. No. 25 at 4.)

L A clickwrap agreement “presents the user with a message . . . requiring therthe u
manifest . . . assent to the terms of the license agreement by clicking an icon. Theganoaoic
be obtained or used unless and until the icon is clitkguecht v. Btscape Comnies Corp,
306 F.3d 17, 22 n.4 (2d Cir. 2002).
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Under Washington lawa consumer “cannot successfully argue that the contract is
unenforceable as long as [he or]shas rot deprived of the opportunity tead it.” Signavong v.

Volt Mgmt. Corp.2007 WL 1813845, slip op. at 3 (W.D. Wash. 20@it)ng Yakima County

Fire Prot. Dist. No. 12 v. City of Yakim@58 P.2d 245, 255 (Wash. 1993)). While Washingtgn

law relating toclickwrap agreemenis scarce’ it clearlyalows for the enforcement d$hrink-
wrap” agreementgven if the consumer did not rethe agreemeni.A. Mortensen Company,
Inc. v Timberline Software Cor®98 P.2d 305, 308—-09 (Wash. 2000). In any caseis
throughout this circuit have consistently upheld arbitration provisions contained in clickwrg
agreementsSee generally, e.dn re Facebook Biometric Info. Privacy Litjd.85 F. Supp. 3d
1155 (N.D. Cal. 2016)Harbers v. Eddie Bauer, LLQ019 WL 6130822 (W.D. Wash 2019);
Moule v. United Parcel Serv. C2016 WL 3648961, slip op. (E.D. Cal. 2016).

Plaintiffs argue that they did not assent to arbitration because (a) Deferttaat di
attempt to apprise theof its terms and conditions wheurchasingtheir equipment—only
when later establishing user agreemtatand (b) the hyperlink to Defendante&rms and
conditions was not sufficiently conspicuous to bind Plaintiffs. (Dkt. No. 30 at 11~d5the
reasons described belowgtCourt finds neither argument persuasive.

First,the Court does not view the time period between purchase and amtegally
significant. While mosPlaintiffs establishediser accoumstshortly after purchasing tine

camerassomewaited as lon@stwo months. CompareDkt. No. 32-1, 43 at dyith Dkt. No.

2 The parties agree that Washington law controls in this mafeeDkt. No. 30 at 9-10;
46 at 7.)

3 The Court is not bound lyastings v. Unikrn, Ing.12 Wn. App. 2d 1072 (Wash. App
2020) (unpublished) (clickwrap case where the Washington Court of Appeals indicatéd thd
confined its analysis to issues raised and briefed).

4 Plaintiffs also indicate that they do not recall reading “any information about an
arbitration agreement” when compley the sign up process. (Dkt. Nos. 32-45.) But a failure
recall is not a sufficient basis to assert that an otherwise valid agreemeenisraeableSee
Coppock v. Citigroup, Inc2013 WL 1192632, slip op. at 4 (W.D. Wash. 2013).
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47-2 at 3) Regardlessthe primary subject of thearties agreementvas Defendant’smonitoring
servicesi.e., linking cameras to smartphones, not the purchase chthera (See generally
Dkt. No. 2541 at15-25.) Moreover, even if thurchasevas integrally relatedo the monitoring
servicesPlaintiffs presenthe Court with n@recedenthatevena two monthdelaywould
preclude a manifestation of mutual intent. This district has previously enfaraatitration
clausemuch like the instant onghere the terms of service were not made available until aff
the plaintiff purchased the equipme@eeDiaz v. Nintendo of Am. Inc2020 WL 996859, slip
op. at 1 (W.D. Wash. 2020).

Second, the Court findkatthe hyperlinkwassufficiently conspicuous to support a val
clickwrap agreement.he link andtheclick box, both in style and substances aomparable to
other clickwraparrangementipheld by courts in this and other distri@ee, e.gWeimin Chen
v. Sierra Trading Post, Inc2019 WL 3564659, slip op. at 3 (W.D. Wash. 202§rbers v.
Eddie BauerLLC, 2019 WL 6130822, slip op. at 5 (W.D. Wash 20E3¢ja v. Faceboakinc,,
841 F. Supp. 2d 829, 841 (S.D.N.Y. 2012).

Finally, the Court is not persuaded by Plaintiffs’ argument that Defendant failsetoits
evidentiary burden regarding Plaintiffs’ assenitsaerms and conditionsSéeDkt. No. 30 at
15.) Plaintiffs admitheyhad active user accotsnon or after December 2018. (Dkt. Nos. 32—
45.) Defendant providesufficient evidence tshow that any person who had such a user
accountcould not have accesshis or her account without, at some point, clicking a box
indicating that he or shegree to Defendant’'serms and conditions. (Dkt. Nos. 25 at 2—3; 25-
at 7.) Plaintiffs do not dispute this evidence, instead suggesting that for Defendantits mee
evidentiary burden, it must have evidence of individualized acts of assent. (Dkt. No. 30 at
This is not requiredSeeCordas v. Uber Techs., In@28 F. Supp. 3d 985, 989 (N.D. Cal. 201
(relying on screenshots contained in a declaration of what users would havénseen);
Facebook Biometric Info. Privacy Litigl85 F. Supp. 3d 1155 at 1167 (relying on evidence t
all active Facebook users would have received relevant notice).
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Thus, the Court finds th&tlaintiffs are subject to the arbitration provision contained ir
Defendant’s October 2018 terms and conditions. (Dkt No. 25-1 at 22—-24.)

C. Scope of Agreement

Plaintiffs assert that even if they assenteDédendant’s terms and conditiorise
arbitrationprovision is procedurally unconscionable. (Dkt. No. 30 at 16.) But “a court may
decide an arbitrability question that the parties have delegated to an arbiHatoy Schein,
Inc. v. Archer & White Sales, Inc.  U.S. |, 139 S. Ct. 524, 530 (201%e &rlitration
provisionat issue covers “all disputes and claims that arise from or relate to the Agreemen
the Services or Products in any way . . . This agreement to arbitrate is intended tallye brog
interpreted.”(Dkt. No. 25-1 at 23.) This would necessarily incltthe enforceability of [the
arbitrationa]greement.’RentA-Ctr., W., Inc. v. JacksoB61 U.S. 63, 66 (2010). Moreover, th
arbitration provision incorporates t@®nsumer ArbitratiolRules. (Dkt. No. 25-1 at 23.) This
“constitutes ‘clear and unmistakable’ evidence that the parties intended toalélegat
arbitrability question to an arbitratoiBrennan v. Opus Bank96 F.3d 1125, 1130 (9th Cir.
2015) see alsaNillis v. Fitbit, Inc, 2020 WL 417943, slip op. at 4 (S.D. Cal. 20@8aintiff’s
challenge to arbitration provision as a whole, rather than delegdtcamponent, bars the cout
from considering unconscionability defense).

The question of whether the arbitration provisi@neis unconscionable must be
determined by the arbitrator.

D. Dismiss Versus Stay

According to the FAA fithe Court determines that claims are subject to arbitration, {
Court should “stay the trial of the action until such arbitration has been had in aceondidnc
the terms of the agreement.W8S.C. § 3. However, a district court may also dismiss a case
whereall claims must be submitted to arbitrati@ee Sparling v. Hoffman Constr. Co., |i864
F.2d 635, 637-39 (9th Cir. 1988) (holding that trial court did nahetismissng case because
plaintiff was required to submit all claims to arbitratioRigque v. Applied Materials, In2004
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WL 1212110, slip op. at 4 (D. Or. 2004) (“If a claim must be submitted to arbitration becay
standards set forth in the FAA are nfetg.it is a vdid, enforceable arbitration clause), then th
FAA removes a district court’s subject matter jurisdiction to hear the claidetg, because thg
Court holds that all of Plaintiffs’ claims must be submitted to arbitration, dismissal is
appropriate.
[1l.  CONCLUSION

For the foregoing reasons, Defendaimotionto compel arbitratiomnd dismiss (Dkt.
No. 24 is GRANTED. The case is DISMISSED without prejudice.

DATED this 22nd day ofOctober2020.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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