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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10| JUDY SINGLEY, individually and as
Guardian for DANA LOUISE SINGLEY, CASE NO. 09-cv-5443 RBL
11
Plaintiff, ORDER
12
V.
13
AACRES/ALLVEST, LLC, a Limited

14 || Liability Corporation, and the STATE OF
WASHINGTON, DEPARTMENT OF

15| SOCIAL AND HEALTH SERVICES,
DIVISION OF DEVELOPMENT

16| DISABILITIES.

17 Defendants.

18 This matter comes before the court ortiom of Defendant AACRES Landing East, Ing.

19 for Summary Judgment [Dkt. #62]. The Court bassidered the pleadings filed in support of

20 and in opposition to the motion, and the remaindé¢hefile. Oral argument is unnecessary for

21 resolution of the motion. The motion is GRANTED.
22
23

24
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Statement of Facts

The facts relevant to the régbon of this motion are not idispute. The conduct of bof
parties leading up to the termtioan of the contract by Aacres not challenged. This case
involves Washington’s Home ai@bmmunity Based Services (‘HCBS”) waiver program. T
waiver program is designed to provide coumty-based alternativede Immediate Care
facilities for developmentally-disabled adultsdayabling qualified indiduals to remain more
integrated in their communitiglan if they were institidnalized. See WAC 388-845-0005, e
seq. (2007).

Washington’s HCBS waiver programs argasded as a “genuine, comprehensive an
reasonable” alternative tostitutionalization.Arc v. Braddock, 427 F.3d 615, 621 (9th Cir.
2005). Participating in an HCBS waiver progrewoluntary, both on the part of the recipien
and the service provider. That contracts with third partiés provide “residential services
and support” to such qualified individuals adting them to live in their own homeSeg, e.g.,
RCW 71A.12.010, 040; WAC 388.101.1180 and 388.101.1240 (2006 and 2007 eds.). Asg
held such a contract with the state and provsiezh services to Dana Singley from January |
2000 to June 22, 2007, at which time Aacres choss;cordance with the contract, to terming
its services to Dana Singley. The contraatffiect at that time was for July 1, 2006 through
June 30, 2007.

The purpose of the service program is tovite “Positive Behavior Support,” which is
defined as “a supportive environment for anwudlial to learn how to get his or her needs m¢
without resorting to behaviors that are ddesed unacceptable;” and to provide “supported
living” defined as “residential services provid@dclients living in their own homes, which are

owned, rented, or leased by thieots or their legal representads.” [Contract 1.1, Exh. 1 to
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Decl. of Cheryl Borden, Dkt. #64.$ee WAC Chapter 388-101. The goal is to provide positik/e

assistance for developing coping skills in saobas as shopping for food and clothes, mone)
management, cooking and cleaning, bus riding, &tending doctor appointments. These
activities are specifically tailored by the statenividuals in what iknown as an “Individual
Service Plan/Plan for Care (ISP/POC).”

Dana suffers from mild Asperger’s Syndne, Oppositional Defiant Disorder, Bipolar

Disorder, and Deficit Hyperactivity among othesabilities. Dana’s plan was prepared by he

case worker, Teri O’'Donnell, and specificallyweoed: fire safety training, training with
preparing foods, home management taskss@nce with managing finances, accessing
community resources and transportation, anchiag@ositive behavior. Occasionally, she w.
to receive assistance in pursupayd, part-time employment, regiation for high school classg
and transportation to and from employment. &ke was to receivesaistance with necessary
medical and dental care schedgliand appointment attendancdl of these ativities require
willing participation by the service recipient.

In situations in which theantinued presence of a serviegipient “endangers the healf
safety, and/or personal property of other cbetttose working witlthe client, the client
him/herself, or other citizenof the community, the Conttar shall notify the DDD Field
Services representative tajest emergency assistance.” [Gaat, § 3c(1).] The Contract
further provides that “either the Contractor orHlESmay terminate the client from the progra
[Contract § 3(c)(f).] In an emergency siteat] following termination by either the DSHS or t
Contractor, the state shall remove thert from the programwithin 72 hours.

The Contract also provides the@ractor “the right to refusservices to a client when

the Contractor has determined and documethi@ithe client’s needs cannot be met by the
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Contractor, or the refusal of serviogsuld be in the best interesttbie client or the best intere
of other clients. After such termination by the Contractor, ti@ntractor shall furnish writter
notice to the DDD within ten (10) wking days.” [Contract, § 3(b).]

Dana Singley is very intelligent, but lactkee ability to make good choices and decisic
relative to her own well being. She is desalilas a person who strives for her independenc
without recognition of the dangettsat certain actions might pose.

On January 1, 2000, Dana Singley, then 18,llatan the service program and receivs
services from Aacres. During the initial yeaise was assigned stafhavwould work and live
with her at a residence for which she paid rdtvior to July 30, 2003, the staff person would
on shift for 24 hours a day for 7 days and théerahte with another staff person on a weekly
basis. The live-in staff person was datitto breaks and eight hours for sleep.

At 2:00 a.m. on July 30, 2003, while her staffgmn was asleep, Dasangley left to buyf
cigarettes at a convenience stor¢ghe Manitou district of sohtTacoma. The store was close
but she approached a stranger for purposes of “bumming” a cigarette. Dana was raped.
and her mother sued Aacres for negligent stgen. The case was settled in March 2007 a
the Court approved the settlement on May 25, 2007.

Following the rape, the State paid Aacremtwease Dana’s staff to three shifts of

ns

D

be

Dana

nd

individuals, each on duty for eight hours, seveysdaer week, with the goal of having someone

always awake and available to supervise Dana &mgdhay and night. They were not to restr:
Dana from leaving the apartment. In aduitian alarm system was installed, which Dana
deliberately sabotaged.

Initially, Dana was somewhat complidotlowing her rape. She became more

aggressive in her behavior thg the several month period prim June 2007. Dana directed

i

n

ORDER - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

aggressive conduct and insulting, vulgar languadgeastaff. She painted their names with
expletives on walls and doors. She frequenttkéa them outside and attempted to elude th
On one occasion, she sprayed Raid under thieretah door while a staff person was inside.
She had physical altercations witlr neighbors. In the last dix twelve months prior to her
termination, between 20 and 40 staff membére wad worked with Dana Singley resigned
from the company, or refused to work with her any longer.

In January, 2007, at a meeting with Terri M®oCheryl Borden, Teri O’'Donnell, Dana|
Singley demanded (and her mother agreed) thaaiBhaould be given 15 minutes “alone time
in the community to go wherever she chosermdudaylight hours without any accompanimen
surveillance by Aacres staff. The Aacres stat concerned that she could easily get on a |
or rendezvous with an unknown person.

On June 13, 2007, Dana was involved in a playsittercation witha neighbor residing
in the triplex who was alsodient of Aacres. The altestion involved pinching, biting, and
facial slapping. The police were called. Thregsdater, on June 16, Dana caused a disturb
at a Jack-in-the-Box restaurant, and the store garthreatened to call the police. On the tri
home, Dana scratched and stabbed herselfayitn, yelled obscenities, and screamed at th
staff and the neighbor client, andehtened to kill herself. Agaithe police were called, and tl
time Dana was transported to crigiage at Puget Sound Hospital.

Six days later, on June 22, Rex GarrettOCihd co-owner of Aacres, gave formal
contract termination notice to the state. Tlaes$ representative, Desei Pech, consulted with
Garrett and requested up to 72 hours to removefram the Aacres program. Garrett agree
but said he would not provideervice if subsequent conduct Dgna might threaten her, her

neighbors, her staff, dhe public at large.

D
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Aacres informed Judy Singley of the teration on Friday, June 22. When Dana was
informed of the termination, she reacteddbysically breaking the staff room door and
threatening to kill staff members. The police were called, and they removed her that evel
triage at Puget Sound Hospital, pending release to her mother.

Summary Judgment

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-moviparty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specifictlashowing that thelis a genuine issue of
trial.” Celotix Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The menastence of a scintilla of
evidence in support of the non-moving patposition is not sufficient.” Triton Energy Corp.

v. quare D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). Fatuliaputes whose resolution would
not affect the outcome of the suit are irrelevanthe consideratioaf a motion for summary
judgment. Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 248 (1986). In other words, “sumn
judgment should be granted where the nonmoparty fails to offer evidence from which a
reasonable [fact finder] could retua [decision] in its favor. Triton Energy, 68 F.3d at 1220.

Against the backdrop of pergat uncooperative and indedkreatening behavior on th
part of the client, Dana Singley, Aacres gaviaeoof termination. Thearties to the contract
immediately consulted one another and the segtresentative confirngdethat Dana would be
removed from Aacres carathin 72 hours. Dana’s mothetudy, was informed of the
termination the same day. The contract presitbr 10 days notice, or a 72-hour emergency

termination, depending on the circumstancesnaXaconduct, however, sabotaged any furth
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services from Aacres. The contract provifleda termination process that was thwarted by
Dana’s continued threats and property damageediately upon the notice of termination.
Aacres did not breach the camtt, and there is no evidencestgpport the claims of retaliation

for violation of the Americans with Disdlties Act (ADA) or the Rehabilitation Act.

A. Plaintiffs’ ADA and Rehabilitabn Act Claims are Dismissed

Title Il of the ADA provides:
No qualified individual with a disability shall, by reason of such
disability, be excluded from partic@gon in or denied the benefits

of the services, programs, or adiss of a public entity, or be
subjected to discrimination by any such entity.

42 U.S.C. §12132.
The Rehabilitation Act provides:
No otherwise qualifiethdividual with a disability in the United
States, as defined in section 706¢8}his title, shall, solely by
reason of her or his disability, le&cluded from th@articipating in,
be denied the benefits of, or bebjected to discrimination under

any program or activity receiving Federal financial assistance or
under any program or activity conducted by any executive agency .

29 U.S.C. § 794(a).

By statute, the remedies for violationstibé ADA and the Rehabilitation Act are co-
extensive with each other and are linked toeTil of the Civil Rights Act of 1964. 42 U.S.C.
812133; 29 U.S.C. §794a(a)(2r U.S.C. §2000d-7(a)(rerguson v. City of Phoenix, 157
F.3d 668, 673 (9th Cir. 1998)ert. denied, 526 U.S. 1159 (1999). Compensatory damages
not available under either Act absent a simgwof intentional discriminatory behavior.
Ferguson, 157 F.3d at 674. Further, the Rehabilitation Act does not afford a right to relief
without demonstrating exclusi from a covered progranidutchison v. Spinz, 126 F.3d 895,

901 (7th Cir. 1997).
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The test to determine whether discrimination bacurred under either act is the same.

Lincoln CERCPAC v. Health and Hospitals Corp. 920 F. Supp. 488 (S.D.N.Y. 1996). To pro
that a defendant violated the ADA plaintiff must show that she a qualified individual with a
disability; that she was either@xded from participation in or deed benefits of the defendan
services, programs, or activities or was othsevdiscriminated against by the defendant; ang
that such exclusion, denial or discriration was by reason of her disabiliyeinreich v. Los
Angeles Cty. Metro. Transp. Auth., 114 F.3d 976 978 (9th Cir. 199¢}rt. denied 522 U.S. 971
(1997).

To state a claim under the Rehabilitation Acplaintiff must prove that: (1) she was a
handicapped individual, (2) skeas otherwise qualified for ¢hbenefit sought, (3) she was
denied the benefit and discriminated agasadely by reason of her disability; and (4) the
program or activity in question recex federal financial assistandel. The discrimination
must result from the handicap aloni@hnson by Johnson v. Thompson, 971 F.2d 1487, 1493
(10th Cir. 1992)cert. denied, 507 U.S. 910 (1993).

The contract between the state and Aaaras performed and terminated in accordan
with its provisions. The Contract gives the Cantor the right to terminate its services at theg

end of the term upon the failure of a client toeqt the services, or in an emergency. Aacre

I's

UJ

notified the state it wasnminating its services for Dana. She had been uncooperative for $gome

time, and had repeatedly engagedestructive and threateninghavior. This conduct, couplg
with Dana’s insistence on unsupervised tipeeiods, presented an ongoing risk to Aacres,
including potential liability.

The state advised Aacres that it would o Dana from Aacres within 72 hours.

d

Neither the state nor Aacres indicated that Daoald be excluded from the benefit of any other
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service providers. Only Dana Singley’s b@ghavior prevented the notice and termination
process from being completed. Intervention by the police folldwedubspitalization, were
reasonable responses by Aacres, the state, lice paod Puget Sound Hospital. Whether Dat
Singley was an incidental benafry or a third party beneficiaiof Aacres’ contract with the
state does not change the rigatsl obligations of Aacres, the state. The contract was

properly terminated according to its terms.

B. The Plaintiff's Breach of Contract Bismissed for the reasons stated above.

C. The Plaintiff's Claim under 42 U.S.C. § 1983 is Dismissed

Per the Court’s order of December 10, 2010 [Dkt. # 47], Plaintiffs’ 81983 claim is

dismissed because § 1983 does not apply to private corporations.

D. Plaintiff's Claim of 14" Amendment Violation is Dismissed

Per the Court’s Order of December 10, 2010, Plaintiff€ Amendment claim is

dismissed. The claim is without merit.

E. Plaintiff’s Claim of Breach of Fiduciary DwSpecial Relationship Claim is Dismissed

Regardless of status either because awacfary duty or special relationship between
Aacres and Singley, the fact remains that@GHPES program does not deliver services for D
(Division of Developmental Disalities) clients. Singley’s cas@anager employed by the sta
Teri O’Donnell, has testified th&@DD clients, like Singley, araot eligible and do not receive
COPES benefits.
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For the foregoing reasons, the motiondommary judgment [Dkt. #62] is GRANTED

CONCLUSION

and the action is DISMSSED WITH PREJUDICE.

IT 1S SO ORDERED.

Dated this # day of September, 2011
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Ronald B. Leighton
United States District Judge




