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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHRISTOPHER KOCAR,
Plaintiff,
V.

CITY OF VADER, CITY OF TOLEDO,
CITY OF WINLOCK,

Defendants.

THIS MATTER is before the Court on tiefendants’ Motion foSummary Judgment
[Dkt. #36]. Police responded to a drunken bar fight and chaterdaafl Tased Plaintiff Kocar
when he fled the scene refusing to comply wittice commands to stop. Kocar has a fractu
skull, but does not remember the night's evehts.sued the three citi®#gho sent police to the
fight (but not the officer who Tased him). Ttiées argue that there is no evidence supportil

Kocar’s vicarious liability claims against theand seek summary judgment. Because the cit

are correct, the Motion is GRANTED.
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l. FACTUAL BACKGROUND.

According to Tina Riley, on September2®07, Travis Growden punched Darwin Flitt
in the face outside Harry’s Bar in Toledo. Riley (Flitton’s girlfriend) witnessed the fight an
called 911. When officers arrived, Growden flecthup street and Riley followed. As an offic
also chased after Growden, Rilgginted to Growden as the penswho had hit her boyfriend.

According to Vader Police Officer Just8tennick, the Lewis County Communications
Dispatcher advised that six éeght people were involved inpnysical disturbance in Toledo.
Stennick was the first to respond. When hevad, Stennick saw men fleeing the scene whe
crowd had gathered. Others at the scene pointdgk direction of the fleeing men, indicating
that they were involveth the altercation.

Stennick identified one of the suspecthowas wearing shoreand had tattoos on his
arms and back. Stennick chased the orefoot, yelling “Stoppolice,” multiple times The
suspects did not stop and eventually split ugn&tk continued pursuing the suspect in the
shorts, later identified as Ptaiff Christopher Kocar. Stennick eventually cornered Kocar,
yelled “Stop, police,” and repeatgdnstructed Kocar to get ahe ground. Stennick drew his
Taser and instructed Kocar, “Get on the groanglou will be Tased.”’Kocar seemed agitated,
clenching his hands into fistgelling erratically, cursing, and aning erratically side to side.
These behaviors indicated to Stennick that Kocar was preparing to attack, and Stennick
concerned for his safety.

After repeated instructionKocar kneeled to the ground and then moved into a “pus
position, but he would not lay completely pron&/inlock Police Offcer Stephen Miller

approached Stennick and Kocarhis patrol car. When Kocaeard the car on the gravel, he
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jumped up and ran away. Stennick ran after Kogaling “Stop or | will Tase you.” Kocar did
not comply, and Stennick Tased him. Milarived to see Kocar lying on the ground.

As Miller and Stennick began to arrest Kocar, he started vomiting. Stennick place
on his side to prevent chokinggsmelled alcohol on Kocar’s braatMiller called for aid and
Kocar was transported to the emergency roshere he was treated by Dr. Paul Sunderland
Dr. Sunderland noted that Kocar was extremeigxicated and combative. Kocar alleges thg
he suffered two skull fractures and a subduratdtema. Dr. Sunderlararees that Kocar hac
the fractures, but he was unable to determine tdagise. Kocar does not remember the fight

pursuit, or the Tasing incident.

Kocar sued the cities of Toledo, Vader, anaMtk, claiming they are vicariously liable

for Stennick’s assault, battery, and negligenide.also claims that Stennick used excessive
force in violation of his Fourth Amendmemghts. He did not, however, sue Stennick
personally. Instead, he assertd@nell claim against the cities, arguing that their policy(ies)
regarding the use of a Taser, and the absence of a mut@graement between the cities,
caused violations of his constitonal rights. Defendants se€kimmary Judgment on all claim
arguing that Kocar has no evidento support any of them.

In response, Kocar requested a Rule 56¢dtinuance in order to obtain and file
admissible declarations, depositions, or oth@tence in opposition to the Motion, and the C¢
granted that request. Kocdletl a Second Supplemental Respoimeluding witness interview

transcripts obtained by Kocar’s investigatdihe transcripts suggettat Kocar was not the
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fight's instigator, but they do not reBtennick’s testimony about what happened after he
arrived, and they shed no light tre cause of Kocar’s injuries.

Kocar also submitted an expert report by Dev@h Mitchell. Dr. Mitchell opines that
Kocar’s injuries were caused bjunt force trauma to the head. But Dr. Mitchell admits he
cannot opine about the cause of the injutdes reasonable degreeroédical certainty.

. DISCUSSION.

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merastence of a scintilla of
evidence in support of the non-movingtyé position is not sufficient.”Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Fattliaputes whose selution would not
affect the outcome of the suit are irrelevemthe consideration @ motion for summary
judgment. Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). In other words,
“summary judgment should be granted wheeertbnmoving party fails to offer evidence fron
which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy 68 F.3d at

1221.

! In addition to being unhelpk. Kocar’s supplemental affigtis are inadmissible. The
witnesses have not sworn that the transcriptheaf interviews are accurate. It is not enough
have Kocar’s attorney’s secretary swear thattranscripts are true and accurate.

ORDER GRANTING DEFENDANTS’ MOTION
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The cities argue that Stennick’s use of Tlaser was reasonable as a matter of law an
that there is no evidence supportigcar’s claim that Stennick fractured his skull. The citie
emphasize that they cannot be vicariously liablide absence of undginhg assault or battery,
and that there is no vicarioligbility under 8 1983. The cities also argue that Kodstosell
claim fails as a matter of law.

Kocar argues that no mutual aid agreemexgli@t or implied, existed between the thr
cities, and that the absence of such an agretereders Stennick’s actions unlawful because
should not have even responded to the 911 &altar also argues thaecause Dr. Mitchell
opines that the skull fractures were consistatit blunt force trauma, Stennick must have
kicked or hit him in the head while he wastbe ground, and that doing so was excessive af
violation of his Fourth Amendmenights. Finally, Kocar argudhkat the cities are vicariously
liable for Stennick’s negligence in using excessoree to arrest him, and that the cities were
generally negligent in hiringnd training their officers.

A. Assault and Battery.

Kocar alleges that Stennick intentionaliyed excessive and amiful force by Tasing
him for no reason (he claims he was not involwetthe bar fight, but does not deny fleeing th
scene). Kocar further alleges that his fractladl and subdural hematoma must have resu
from Stennick hitting him, not from falling aftering Tased. Kocar claims that the three citig
are liable for Stennick’s actions because Stnacted within the city of Toledo, Vader hired
Stennick, and Winlock officers Haalso responded to the 911 call. Defendants argue that t

Tasing did not amount to assault dxadtery as a matter of law.
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Washington law clearly providesatif a defendant flees dwrcibly resists arrest, an
officer may use all necessary force to efftbet arrest, including Tasing the defende®¢eRCW
10.31.050.

Kocar’s claims for assault and battery basedhe Tasing itself fail as a matter of law
because Kocar has not submitted evidence that the Taser deployment, or any other actig
officer, was unreasonable. Kocar does not @mhot) dispute that he fled the scene and
refused to comply witlstennick’s commands.

Kocar’s claims for assault and battery basedis claim that Stennick “must have” do
something to fracture his skull fail as a matielaw because there liserally no evidence to
support them. He does not clainattStennick hit or kicked hi; his medical expert does not
(and cannot) claim that the injuries were causg Stennick; and even the inadmissible witne
interviews do not claim that Stennick did dmp to Kocar except chase him and Tase him.

Because Stennick’s actions did not amourgssault and battery as a matter of law, th
cities cannot be vicariously likbfor such torts as a matter of law. Defendants’ Motion for
Summary Judgment on Kocar’s assault and batfeiyns is GRANTED and those claims are
DISMISSED WITH PREJUDICE.

B. Negligence.

The cities argue that Kocar cannot establishttiebfficer or the ties acted negligently.

They also argue that there is no evidence supppidbcar’s claim that the hiring or training of
any officer or supervisor proxirtely caused Kocar’s injuries.

Kocar argues that Stenniclolated his duty to Kocar twetain him lawfully and only
with reasonable force.” Resp. Mot. for Sumnmatll6 [Dkt. # 42]. Kocaalso alleges that the

cities breached their duty to Kocar by “employing officers who used excessive force and
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apparently, not trained to usaly a proper amount of force aadoid injuring the Plaintiff.”
Compl. at 3 [Dkt. # 1].
To maintain an action for gégence under Washington law, fdaintiff must show (1)

that the defendant owed a dutyaaire to the plaintiff, (2) théefendant breached that duty, (3

the plaintiff was injured, and (4) the defendabt'each was the proximate cause of the injury.

Doty-Fielding v. Town of South Prairi@43 Wn. App. 559, 563 (2008).

Stennick was not negligent in Tasing Kobacause he had a duty to stop Kocar from
running away.SeeRCW 10.31.050. Put another way, Kocas hat established that Stennick
had a duty not to chase or Tase him. Kocar admittedly ran away from Stennick, while Ste
was trying to arrest him as a suspect in adpawl. Because Stennick was not negligent in
deploying his Taser as a matter of law, the citeaot be vicariously liable for negligence, a
matter of law.

Kocar’s claim that the cities were thems=wnegligent in employing and/or deploying
Stennick and his Taser are wholly without fattwdegal support. Defendants’ Motion for
Summary Judgment on Kocar’'sgtigence claims against tlogties is GRANTED and those
claims are DISMISSED WITH PREJUDICE.

C. Monédll Claim.

Kocar brings aMonell claim under 42 U.S.C. § 1983, arguihgt the cities violated his
constitutional rights. Defendants arghat there is no evidence supportiniglanell claim,
because the cities cannot be vicariously lidbteassault, battery, and negligence, and no

evidence exists to show that any of theesitbr Stennick caused a violation of Kocar’'s

snnick
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constitutional rights. Kocar alies that the mutual aid agreemeaxkplicit or implied, caused 3

violation of his constitutinal rights, as well as¢huse of force policy.

|

It is well settled that a “munaipality cannot be held liable under § 1983 on a respondeat

superior theory.”"Monell v. N.Y.C. Dep't of Soc. Sen436 U.S. 658, 691 (1978). Thus, any
claim that the cities are liable for Stennick’ieged use of excessiverte is not viable as a
matter of law.

Municipalities can be held liable, howev#rreither a policy or custom leads to the
violation of the constitutional rightld. at 690-91. Kocar must “allegleat the action inflicting
injury flowed from either an explicitlydopted or a tacitly abbrized city policy.” Gibson v.
United States781 F.2d 1334, 1337 (9th Cir. 1986). Additionally, Kocar must show that
“through [the municipality’steliberateconduct, [it] was the ‘mowig force’ behind the injury
alleged.” Bd. of the Cnty. Comm’rs v. Brows0 U.S. 397, 404 (1997) (emphasis in origing
Further, when a plaintiff tries to use a singleigient to demonstrateunicipal liability, that
liability attaches “only when #hdecisionmaker possesses ‘finahauity’ to estdlish municipal
policy with respect to the action orderedCbllins v. City of San Dieg®41 F.2d 337, 341 (9th
Cir. 1988) (citingPembaur v. City of Cincinnaté75 U.S. 469, 481 (1986)). The courMonell
andPembaurenvisioned that acts to which liabjlitvould attach would be those taken by
officials whose “edicts may fairly b&aid to represent official policy.Collins, 841 F.2d at 341
(quotingPembaur 475 U.S. at 480)).

Kocar has not established that the n§the Taser was excessive. Misnell claim is

instead based on the convoluted argument that because the cities did not have a “mutual

2 A mutual aid agreement authorizes shared palitties where officers from other jurisdictior
can assist other jurisdictions’ officers. bagm a request to respond for aid. Washington

).

aid

1S

enacted a statute that authoritesse agency assists as w&keRCW 10.93 et seq.

ORDER GRANTING DEFENDANTS’ MOTION
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agreement” (governing the circumstances in whicicers from one of these small jurisdictior
would respond to calls in another), Stennic&gt not have even respaded to the call in the
first place. Thus, he argues, he should not lheen in a position to chase and Tase the flee
suspect, Kocar.

But Kocar has not provided any evidence eseggesting that the mutual aid agreemg
(or lack of one) caused a violation of his consitual rights. Kocar’s Complaint alleged that
inter-local aid agreement resulteda violation of his constitional rights. However, in his
Response, he argues that no such agreesmestéd, and that Staick should not have
responded to the 911 call at all. In truth, thetexise or absence of a mutual aid agreement
not matter, because Washington specifically allagsncies to assist one another in these
circumstancesSeeRCW 10.93.070(2) (“In addition to grother powers vested by law, [an
officer] may enforce the traffic ariminal laws . . . througholithis state], under the following
enumerated circumstances: . . . (2) in responae Emergency involving an immediate threa
human life or property.”)

Kocar has not demonstrated that Stennick ocities failed to comply with that statute

or that anything about the statute or the cittemduct amounted to a constitutional violation.

Kocar certainly has not established that a Tolaffioer responding in his own city would have

responded any differently.

Even viewed in the light most favorableKocar, Stennick’s Taser use was reasonab
under the circumstances. Indeed, it wathorized by Washington statut8eeRCW
9A.16.020(1) (“The use, attempt, or offer to fzee upon or toward the person of another is

not unlawful in the following cases: (1) Whenewexcessarily used by a public officer in the
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performance of a legal duty, or a person &sgjthe officer and acting under the officer's

direction.”).
Kocar has not met his burden of demonstratinag a constitutionatiolation occurred, af
all, much less that it was causedamny city’s policy or custom.

The Ninth Circuit has long held that meregghgence in training or supervision does ng
give rise to aMonell claim. Davis v. City of Ellensburdg69 F.2d 1230, 1235 (9th Cir. 1989).
SeeMonell, 436 U.S. 658. Kocar has not even klsaed negligence, and to establish a
constitutional violation he musiemonstrate something more. There are no issues of fact g
the cause of Kocar’s injuriePefendants’ Motion as to KocarMonell claim is GRANTED ang
that claim is DISMSSED WITH PREJUDICE.

—

Defendants’ Motion foSummary Judgment SRANTED and Kocar’s claims are
DISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

Dated this 23rd day of July, 2012.

LBl

Ronald B. Leighton
United States District Judge
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