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t al vs. Towery, et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JULIANNE PANAGOS, et al, CASE NO. C10-5018RBL

Plaintiffs,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’
MOTIONS TO DISMISYDkt.#s 76 &78
JOHN J. TOWERY, et al,

Defendants.

THIS MATTER comes beforedltCourt upon Defendant Rudd’s Motion to Dismiss
pursuant to Rule 12(b)(6) [Dkt. #76] and uporféelant Towery’s Motion to Dismiss pursug
to Rule 12(b)(6), or to direct Plaintiffs to proe a more definite statemt pursuant to rule 12
[Dkt. #78]. The Court has considered the entiretthefrecords and file hein. Oral argument |
not necessary to decide the issues in thest@ons. The Court’s ruling is set forth below.

. BACKGROUND

The Court accepts as truesthllegations in Plaintiffs’ Third Amended Complaint (TA|
[Dkt. #54]. Plaintiffs are members of a group kmoas Port Militarizatio Resistance (PMR).
PMR protests the use of public ports for shipmentsilitary equipment used in the wars in |
and Afghanistan. Defendants John Towery andids Rudd are civilian employees of the

United States Army Force Protem Division atFort Lewis.

ORDER -1

Doc. 117

!

nt

e)

C)

raq

Dock

pts.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2010cv05018/164994/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2010cv05018/164994/117/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiffs claim Towery ad Rudd violated their constitutial rights. The TAC endeav

to allege Towery and Rudd infringed upon PldistiFirst, Fourth, Fifth, Sixth, and Fourteent|

Amendment rights. According to the TAC, Rudidected Towery to spy on the PMR and bo

Defendants used the information they gatheoeslippress the Plaintiffs’ speech, harass

Plaintiffs, falsely arresPlaintiffs, and interfere with unknowndividuals’ right toa fair trial.

Plaintiffs make the following spda allegations against Towery:

Towery infiltrated PMR through decegti, disrupted activities of PMR, and
identified innocent PMR members for arrbstause he did nbke the content of
their speech. (TAC 1 1.15.) These arrests occurred in November of 2007 and
2009. (TAC 11 2.44, 2.56.)

Towery met police officials to plan strgtedesigned to silence the PMR. (TAC 19
1.18, 1.33, 1.34.)

Towery influenced and directed tactesployed by law enforcement agencies tg
disrupt the protests without cgior justification. This icluded covertly breaking th
security of and joining aonfidential privileged attorney-client listserv for the
Defense team in a “related” criminal case. (TAC 1 2.6.)

Towery persuaded activists to attend ésemd engage imadttics they had not
previously intended to engage in and &degl activists for harassment and arrest.
(TAC 11 2.7, 2.17.)

In November of 2007, along with Rudd, Towegreed to tactics for neutralizing

PMR’s ability to proteseffectively. (TAC 1 2.27-2.32.)
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Plaintiffs make the following gific allegations against Rudd:

e Rudd directed Towery to infiltrate PMiRrough deception, disrupt the activities of
PMR, and identify PMR members for arrbsttause he did not like the content of
their speech. (TAC 1 1.16.) The arrests ocliin November of 2007 and May of
2009. (TAC 11 2.44, 2.56.)

¢ Rudd used information obtained from Towery to produce and disseminate Forge
Protection Reports and Threat Asseeats to military, government, and law
enforcement officials in order to disrUpMR’s free expression and free associatipn
activities. (TAC 11 1.16, 2.22, 2.29.) These repwere used to justify preemptive
arrests and physical attacks on peaceful demonstrations. (TAC 1 2.26.)

e Rudd influenced and directed tacticsptayed by law enforcement agencies to
disrupt the protests without cgior justification. This icluded covertly breaking the
security of and joining aonfidential privileged attorney-client listserv for the
Defense team in a “relatedfiminal case. (TAC 1 2.6.)

e In November of 2007, along with Toweryu&d agreed to tactics for neutralizing

PMR’s ability to proteseffectively. (TAC 11 2.27-2.32.)

Plaintiffs allege nine cause$ action and name Defendants Towery and Rudd in eight of

them. Count One, brought pursuant to 42 U.§.0983, alleges Defendant®lated Plaintiffs’

constitutional rights under calof state law. Count Two does not name Towery or Rudd. Count

Three alleges Defendants violated Pldiisiticivil rights under the Washington State
Constitution. Counts Four through Eight assextestaw tort claims for false arrest, false

imprisonment, assault and bajteintentional inflicton of emotional distress, and malicious

ORDER -3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

prosecution of unidentified indduals. Count Nine alleges Badants violated Plaintiffs’
Federal constitutional rights and asserB&wensclaim on behalf of Plaintiffs.
[I. DISCUSSION

Both Rudd and Towery move to dismiss all claims against them pursuant to Rule
12(b)(6). In the alternative, Towery asks fanare definite statement pursuant to Rule 12(e).
Although Defendants’ arguments differ slightthere are no legallsignificant factual
differences between Rudd and Towery and the gameiples of law apply to each. This Order
will dispose of both Motions.

Defendants argue Count One should be dismissed because Rudd and Towery are federal
actors and are not proper defendants in a 8 48688n. Defendants argue Counts Three thrgugh
Eight should be dismissed because the Y&lkkgtct, 28 U.S.C. § 2679, provides absolute
immunity to federal employees against tort atate law claims. Defendts argue Count Nine|s
Bivensclaim should be dismissed because RudtiBowery are entitled to qualified immunity
and because Plaintiffs have not satisfiedeRls pleading standard as articulate@ail Atl.
Corp. v. Twombly550 U.S. 544 (2007), amgshcroft v. Igbgl129 S. Ct. 1937 (2009).

Plaintiffs respond that Count One should betdismissed because Towery and Rudd
acted in concert with or as agemf municipal entities and are thus state actors subject to § 1983.
Relying on this reasoning, Plaintiffs argue Defendants are liable for State Constitution and
common law tort violations contained in Coulitwee through Eight. Plaintiffs argue Rudd and
Towery are not entitled to quaéfl immunity at the pre-discowestage and that the Complaint

satisfies Rule 8 and the requirementsobial.
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A. The Law

1. Rule 12(b)(6) Standard

Dismissal under Rule 12(b)(6) may be basectither the lack od cognizable legal
theory or absence of sufficient faetteged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must alleg
facts to state a claim for relidiat is plausible on its fac8ee Ashcroft v. Igbal29 S.Ct. 1937
1949 (2009). A claim has “facial plausibility” wheéime party seeking relief “pleads factual
content that allows the court to draw the reabtaference that the defendant is liable for {
misconduct allegedfd. Although the Court must accept as tthe Complaint’s well-pled fact
conclusory allegations of law and unwarrantddnences will not defat an otherwise proper
Rule 12(b)(6) motionvasquez v. L. A. Coun®§87 F.3d 1246, 1249 (9th Cir. 2003prewell v
Golden State Warriot266 F.3d 979, 988 (9th Cir. 2001). “[Alaintiff’'s obligation to provide
the ‘grounds’ of his ‘entitle[mdito relief’ requiresmore than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do. Factual allegations
specific enough to raiseright to relief abovéhe speculative levelTwombly 550 U.S. at 555
This requires a plaintiff to plead “more than unadorned, the-defendant-unlawfully-harmeg
accusation.’Igbal, 129 S.Ct. at 1949 (citingwombly.

In ruling on a 12(b)(6) motion, ¢hDistrict Court may not coitker new facts alleged in
plaintiff's opposition papers. S&chneider v. California Dept. of Correctiqril1 F.3d 1194,
1197 n. 1 (9th Cir. 1988). Even if not consideiredetermining the sufficiency of the pleadin
new facts in plaintiff’'s oppositiopapers should be considered by the court in deciding whg
to grant leave to amend or tasdiiss with or without prejudic€rion Tire Corp. v. Goodyear

Tire & Rubber Co. In¢.268 F.3d 1133, 1137 (9th Cir. 2001).
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2. Liability of Government Official s: The Relationship between § 198Rivens,
and the Westfall Act

Section1983 does not create any substantive rigatber it is the vehicle whereby

plaintiffs can challenge actig by government officialsSee, e.g., Chapman v. Houston Welfare

Rights Org, 441 U.S. 600, 617 (1979). Undet 883, individuals aatig under color o$tatelaw
are liable for deprivations of any right or pragles secured by the Constitution and federal
42 U.S.C. § 1983. “Federal officers acting under fedethloaiy are immune from suit under
§ 1983 unless the state or its agents significgdlyicipated in the challenged activitysibson

v. United States/81 F.2d 1334, 1343 (9th Cir. 1986).

Federal officers are still liable for deyations of constitutional right&8ivensactions are

the judicially craftel counterpart to 8 19881. at 1341Bivensactions enable victims to sue
individual federal officers for damages reswdtfrom violations of Constitutional rightBivens
v. Six Unknown Agentd03 U.S. 388 (1971). To prevail oBavensclaim, the plaintiff must
show (1) they were deprived of a right secliog the Constitution, an@) the defendant acted
under color of federal lavMorgan v. United State823 F.3d 776, 780 (9th Cir. 2003).
Unlike § 1983 andivensactions, which concerroastitutional claims, thev/estfallAct
concerns the tort liabilitpf individual federal emplyees. Congress enacted WestfallAct for
the purpose of “protect[ing] Federal employ&esn personal liability for common law torts
committed within the scope of their employment.” Pub. L. No. 100-624h)§(1988). Once th
Attorney General certifies that a defendfaateral employee acted within the scope of
employment, the tort action “shall be deemedetion against the UnitieStates . . . and the
United States shall be substituted as the party defendant.” 28 U.S.C. § 2679(d)(2).
TheWestfallAct provides that a claim against theited States under the Federal To

Claims Act, 28 U.S.C. 88 1346(b), 2671-80, is the “exclusive” remedy for plaintiffs seekir
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recover damages from the “riggnt or wrongful act or omsion of any employee of the
Government . . . acting withinghscope of his office or emplment.” 28 U.S.C. § 2679(b)(1).
For these Motions, it is important to note the FTRa&s claimants from bringing suit in feder]
court until they have exhausted administrative remeMeBleil v. UnitedStates, 508 U.S. 106
112 (1993); 28 U.S.C § 2675(a). Thphintiffs suing federal empl@ges for tort violations ma
have their case dismissed if they have notridkeir claim to the apppriate federal agency.

3. Qualified Immunity

Pursuant to the qualified immunity daog, “government officials performing
discretionary functions generallye shielded from liability focivil damages insofar as their

conduct does not violate clearly establishedusbay or constitutional rights of which a

reasonable person would have knowsdrlow v. Fitzgerald 457 U.S. 800, 818 (1982). In the

face of a qualified immunity defeasthe Court must determine (1) whether a constitutional
would have been violated on the facts allegddtrian the light most favorable to the party
asserting the injury, and (2) whettibe right was clearly establishegaucier v. Katz533 U.S.
194, 201 (2001). Qualified immunity protects ‘“ailt the plainly incompetent or those who
knowingly violate the law.Malley v. Briggs475 U.S. 335, 341 (1986).

B. Analysis

1. The § 1983 Claims in Count One are DISMISSED Because Rudd and
Towery are Federal Actors.

There is no valid basis for a claim un@et983 against federaffiwials acting under

color of federal lawDaly-Murphy v. Winston837 F.2d 348, 355 (9th Cir. 1987). According

the TAC, Towery and Rudd acted within the segptheir duties as civilian employees of the

Army (TAC 11 1.15-1.16) so they acted under coldiederal law. In teir Responses to thesq

Motions, Plaintiffs change their mind and argued® and Towery were state actors because
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acted “on behalf of” and or “in concert with’séate or municipal entity. (PIs.” Resp. to Rudd
Dkt. #96, p. 14.) That is not what the TAC saysl this Court will not consider new facts
alleged in Plaintiff’'s opposition papeiSchneider151 F.3d at 1197 n. 1. Plaintiffs may not fl
flop to retain every conceivable remedy. All$8B claims against Defendants Rudd and To
areDISMISSED.

2. Counts Three through Eight are DISMISSED Pursuant to theNestfall Act
and the FTCA.

TheWestfallAct provides that the FTCA is the enslve remedy for plaintiffs seeking
recover damages from the negligent or wrongfitlof government employees acting within {
scope of employment. 28 U.S.C. § 2679(b)(1ysRant to the Act, specifically 28 U.S.C. §
2679(d)(2), this Court entered @mnder substituting the United Statas the proper defendant
Towery and Rudd for any claims againatke individual based on the Washington State
Constitution or sounding in common law tort. [DEB2.] The United States was dismissed f
this action in an Order dated 1/27/11 #éinel Court ruled “all dims brought under the
Washington State Constitution sunding in common law tortedismissed as to . . . John
Towery, and Thomas Rudd.” [Dkt. #88.]

Plaintiffs filed a Motion for Reconsiderati¢bkt. #90] of the 1/27/11 Order. Plaintiffs
cling to the argument that Towery and Rudd wereestators in an effort to retain the state I3
and tort claims in Counts Three through Eight. therreasons stated kar, the Court rejects
that argument. Any federal constitutional clairamaining from Counts Three through Eight
to Rudd and Towery will be treated Bivensclaims and addressedtime next section of this
Order. To repeat, all claims brought under\gshington State Constitution or sounding in
common law tort ar®ISMISSED as to Towery and Rudd. Plaintiffs’ Motion for

Reconsideration of the 1/27/11 OrdebBENIED.
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3. The Motions to Dismiss the First and Fourth AmendmenBivens Claims in
Count Nine are DENIED Because Defendss are Not Entitled to Qualified
Immunity and Plaintiffs’ Comp laint Satisfies Rule 8 and gbal.

a. Rudd and Towery are not entitled to qualified immunity.

Defendants argue they are entitled to qiedifmmunity before the commencement o
discovery because Plaintiffs did not specificaligge violations of constitutional rights, and
even if they did, the constitutional rights were not clearly established. Elaborating briefly
TAC, Plaintiffs respond they have specifically gkel violations of the Fst, Fourth, Fifth, Sixt
and Fourteenth Amendments. (PIs.” Resp. to Towery, Dkt. #94, pp. 22-23.)

Plaintiffs manage to allege Defendants knugly violated their First Amendment righ
To demonstrate a First Amendment violation, amlff must show (1jhe defendant deterred

the plaintiff's speech, and (2) such deterremes a substantial or motivating factor in

defendant’s conducMendocino Envtl. Ctr. v. Mendocino Cnt$92 F.3d 1283, 1300 (9th Cir|

1999). Qualified immunity will not protect offials from knowing violations of the lawlalley
v. Briggs 475 U.S. 335, 341 (1986). Plaintiffs allege Rudd and Towery disrupted PMR’s
activities because they did not like the contdrtheir speech. The neséction of this Order
addresses the conclusory languaged by Plaintiffs. For novit, is enough to say the TAC,

taken as a whole and in the light most favorablBlaintiffs, allege®efendants intentionally

deterred Plaintiffs’ speech because Defenddisegreed with the content of PMR’s message.

Plaintiffs also manage tlege Defendants knowingly violated their Fourth Amendn|

rights. The alleged violations refer to decepitidtration of the PMR and the breaking of the

listserv security. The deceptive infiltration probablydinot violate the Fourth Amendment

! Any claim that excessive force wased by police does not state a Flomendment claim against Rudd or
Towery because neither piaipated in the arrestSee Moss v. U.S. Secret Servie& F.3d 962, 971 (motion to
dismiss granted where plaintiffs failed to allege how actadr3ecret Service agents in directing local police to

ORDER -9

on the

[S.

nY
L

nent




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

because the government may use undercover aghatsinvestigating suspected illegal acti
SeeSorrells v. United State287 U.S. 435, 441-42 (1932). Nevertheless, because Rule 12
motions are disfavore@rown v. Bogan320 F.3d 1023, 1028 (9th Cir. 2003), and cases sh
generally be decided on the merits, this Caulttnot dismiss the Fourth Amendment claim g
the pleading stage. This issue needs to be fbyeaddressed with evidentiary input from thg
Plaintiffs. Defendants’ Miioons for dismissal undejualified immunity iSDENIED as to
Plaintiffs’ First and Fourth Amendment claims.

Plaintiffs fail to allege Defendants violat&traintiffs’ Fifth Amendment rights. Plaintiff

claim they were deprived @iberty without due pocess through entrapment. (TAC | 2.7; PIs.

ty.
(b)(6)
ould

t

1%

172}

Resp. to Towery, Dkt. #94, p. 22.) Plaintiffs’ ¢fadf entrapment cannot be a Fifth Amendmgent

violation because entrapment is a defense “not of a constitutional dimensnited States v.
Russell 411 U.S. 423, 433 (1973). Any Fifth Amendrhelaims against Defendants Towery
Rudd areDISMISSED.

Plaintiffs fail to allege Defendants violat&thaintiffs’ Sixth Amendment rights. Once
adversarial judicial proceedings begin, 8igth Amendment right to counsel attachidsran v.
Burbine 475 U.S. 412, 428 (1986). Once the Sixth Adment right attaches, the governme
may not elicit incriminating information from an accused regarding crimes chiigediah v.
United States377 U.S. 201 (1964) (violation of Sixth amendment occurred where police
covert means to elicit incriminating evidenagainst defendant after defendant had been

charged). Plaintiffs allege Dendants “influenced and directetthe joining of a confidential

privileged attorney-client listserv for the Deferteam of a related criminal case. (TAC { 2.6.

Plaintiffs fail to identify thiscriminal case and which, if any,gihtiffs were involved. The TA(C

and

Ised

move protestors had any connection to ltlegvlocal police carried out the directivEee Als@rder upon Def.
Colvin’s Motion to Dismiss, 1/28/11, Dkt. #101, p. 13-14).

ORDER - 10
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says only this misconduct “caused harm to individuals who will be named in an amended
complaint to be filed later thigear.” (TAC | 2.10.) Plaintiffs fato identify any individuals wh
suffered a Sixth Amendment violation. Plaintifésl to allege Towery or Rudd elicited any
information from a charged crimahdefendant in violation dlassiah.Thus, any Sixth
Amendment claims against Defendants Towery and RuddI&MISSED.

The Fourteenth Amendment applies to state actors. U.S. Const. amend. XB&eSar]
Francisco Arts & Athletics, Inc. v. U.S. Olympic Con#83 U.S. 522, 542 n. 21 (1987). The|
Fourteenth Amendment ClaimMSMISSED because Defendants are not state actors.

b. Plaintiffs’ First and Fourth Amendment Bivens Claims satisfy Rule 8 anc
I gbal.

Defendants argue the Complaint should be dismissed because the Complaint lac
specific factual details, contaiesnclusory assertions, does ptausibly claim an impermissik
motive, and does not plausibly elabther constitutional violatiorfsPlaintiffs disagree with
these arguments. Both sides quoteesively and selectively fromfwombly Igbal, and the
TAC for support.

The Court has concluded the Complaintgdke knowing violations of the Constitution
well enough to withstand a ctaiof qualified immunity. Fothe same reasons, the Court
concludes there are specific factual detaithexComplaint plausibly giving rise to First and
Fourth Amendment violations.

Defendant Rudd makes twadher arguments worth disaien. First, Rudd argues

KS

e

Plaintiffs’ assertions are conclusory.lgfbal, the Supreme Court set autwo-pronged approach

for reviewing the sufficiency of a complaiimtthe face of a 12(b)(6) motion. 129 S. Ct. 1937

2 Defendants also claim thBtvensActions cannot redress first amendment violations. (Def. Rudd’s Mot., DK.

pp. 21-22.) This is false and not worth discussiimensauthorizes First Amendment damages clai@ibson v.
United States781 F.2d 1334, 1342{ir. 1986).
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1950. First the Court may identify those statetméma complaint tht are actually legal
conclusions even if presented as factual allegatidn§&uch conclusory statements are not
entitled to the presumption of trutld. Second, the Court presumes the truth of any remain
well-pleaded factual allegations and determivbsther these allegans and reasonable
inferences from them plausybsupport a claim for reliefd.

Here, the allegation Plaintiffs were harmed because Defendants “did not like the g
of the speech” is a legal conclusion not entitlethtopresumption of truth. Yet, as a whole, t
Complaint establishes that PMR was a vocalbognt of military policies and its members
actively exercised their First Amendment rightsc@pting the facts in the TAC as true, it is |
unreasonable to infer Defendants targeted RdtRhe content of their speech. Thus, when
reasonable inferences are drawn from the Camipda a whole, a plausible claim of a First

Amendment violation exists.

ng

ontent

he

not

Second, Rudd argues Plaintiffs fail to allege sigfit facts to state a plausible claim that

Defendants acted with the “impermissible motive” necessary to establish a First Amendn
violation. Inlgbal, the Complaint was dismissed in pagcause it did “not contain any factua
allegation sufficient to plausibly suggestipeners’ discriminatoy state of mind.’ld. at 1952.
Rudd argues “[tlhe same is true here. Plaintiffs allege ne faat suggest that Rudd had a
discriminatory state of mind.” (Def. Rudd’s Mot., Dkt. #76, p. 11.)

In Igbal, the Supreme Court decided it was plaiusible Directors of the FBI and
Department of Justice acted with impermissibl&ives in establishing policies for the deten
of suspected terrorists. HeRdd and Towery are not neadg separated from the alleged
constitutional harms as the defendantibal. Plaintiffs allege Armyemployees took specific

actions that violated their rights such as illagéltration of PMR meetings and facilitation of

ORDER - 12
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false arrests. When reasonable inferences asendirom the Complaint as a whole, there is
plausible claim Rudd and Towerytad upon an impermissible motive.

The Fourteenth Amendment Claim in Count NinBiISMISSED because Defendants
are not state actors. The Fifth Amendment ClaiDISMISSED because entrapment is not g
Fifth Amendment violation. The Sixth Amendment ClainDiISMISSED because Plaintiffs
failed to allege a Sixth Amendment violatidrhe Motions to Dismiss the First and Fourth
AmendmenBivensClaims in Count Nine ar@ENIED because the Defendants are not enti
to qualified immunity at this time and Plaintiffs’ Complaint satisfies Rule 8 ginal.

3. Any Claims for Injunctive Relief Against Rudd and Towery are DISMISSED.

Plaintiffs sued Rudd and Towery in theidividual capacity. Injunctive and equitable
relief is not available imdividual capacity suitd/NVolfe v. Straijman392 F.3d 358, 360 n. 2 (9
Cir. 2004). Thus, any claims for injunctivelief against Rudd and Towery &EMISSED.

4. Any Claim Rudd or Towery Violated the Posse Comitatus Act is DISMISSED
Because the Act Does Not Provid®r a Private Right of Action.

The PCA is a criminal statute and does authorize a civil cause of action. Seenont
v. Haig 539 F. Supp. 553, 558-59 (D.S.D. 1989)ale v. Tuolumme Gty Sheriff’'s Dept,.
2009 WL 3073922, *5 (E.D. Cal. 2009) aritiffs concede this poin{PIs.” Resp. to Towery,
Dkt. #94, pp. 25-26.) Any claim Defendants violated the POA&MISSED.

5. Defendant Towery’s Request for a More Definite Statement is DENIED.

A Rule 12(e) motion is proper where the complaint is so vague or ambiguous that
defendant cannot reasonably prepare a respBn&ayv. P. 12(e). Rule 12(e) motions are not
meant to resolve fact-sensitive disputes. Suctersashould be left for summary judgment &
full discovery.SeeOne Industries, LLC v. Jim O’Neal Distrithnc., 578 F.3d 1154, 1160 (9th

Cir. 2009). Although poorly drafted, the TACsgpecific enough for Towery to prepare a
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response now that this Order has narrowed®ffs’ claims. Towery’srequest for a more
definite statement IBENIED
CONCLUSION

Plaintiffs’ Third Amended Complaint ioafusing. Plaintiffs’ oppaion papers do little
to clarify facts and demonstrate misunderstagsliof the law. Nevertheless, some of the
allegations manage to raise legitimate constitutional concerns.

Plaintiffs may bring 8ivensaction against Defendants Towery and Rudd for First g
Fourth Amendment violations of the U.Sortitution. Plaintiffs’ Third Amended Complaint,
taken as a whole, alleges facts sufficient to tansthis Court from granting qualified immur
at this time. For the same reasons, the Complkasmarrowed by this Order, satisfies Rule 8
Igbal.

It is thereforecORDERED:

(1) Defendant Towery and Ruddidotions to Dismiss Pursuatd Rule 12(b)(6) [Dkt.

#76, 78] arecGRANTED IN PART AND DENIED IN PART ;

(2) The § 1983 Claims in Count One &&MISSED Because Rudd and Towery

areFederalActors;

(3) Counts Three through Eight @éSMISSED Pursuant to thevestfallAct and

FTCA;

(4) Plaintiffs’ Motion for Reconsidetian of the 1/27/11 Order [Dkt. #90] BENIED;

(5) The Fifth Amendment Claim in Count NineD$§SMISSED because entrapment iS

not a Fifth Amendment violation;

(6) The Sixth Amendment Claim in Count NindDkESMISSED because Plaintiffs failg

to allege a Sixth Amendment violation;

ORDER - 14
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(7) The Fourteenth Amendment Claim in Count NinBISMISSED because
Defendants are not state actors;

(8) The Motions to Dismiss tHgivensClaims as to the First and Fourth Amendment
Count Nine aré&ENIED because Defendants are not esditlo qualified immunity ang
Plaintiffs’ Complaint satisfies Rule 8 aihgbal;

(9) Any Claims for Injunctive Reef Against Rudd and Towery aEBASMISSED
because Injunctive Relief is not @ahle in individual capacity suits;

(10) Any claim Rudd or Towery olated the Posse Comitatus ACDESMISSED
because the Act does not providedgrivate right of action; and

(11) Defendant Towery’s Requdst a More Definite Statement BENIED because tl

TAC, as modified by this Order, $pecific enough to allow Towery to respond.

IT IS SO ORDERED.
Dated this 2% day of May, 2011.

TR

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE

ORDER - 15

51in

!

e



