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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

NEIDINGER, KRISTINE M.,
Plaintiff,
V.
COUNTY OF PIERCE, et al.,

Defendants.

AT TACOMA

CASE NO. 3:10-cv-5702-RBL

ORDER

THIS MATTER is before the Court ondHollowing motions: Defendant’s Motion for

Summary Judgment (Dkt. # 2&nd Plaintiffs’ Motions to Arand (Dkt. # 35) and Exclude

Testimony (Dkt. # 38), which were filed in partaddress the deficiencies claimed in the Mo

for Summary Judgment. For the reasbe®w, Defendant’s Motion is DENIED.

. BACKGROUND

In 2008, Tacoma police arrested Plaintiff Ne@er for misdemeanor malicious mischi

and brought her to the Pier€sunty jail for booking. In booking, Ms. Neidinger shouted

profanities at the officers and was generallyaoperative. The officers placed Neidinger in
single-occupancy cell without handcuffs to calmvdo Neidinger alleges that she had stresst

related stomach pains, and began to bang ocethdoor and demand that the officers bring |
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ulcer medicine and Zoloft to help calm her re=v Ignoring the officerseveral requests to
stop, Neidinger continued to g her cell door and demand meedication. After Defendant
Malidore allegedly told Neidingehat he could keep her in thell as long as he wanted to,
Neidinger pulled down her pants, revagliher buttocks to Sergeant Malidore.

Neidinger claims to have stopped banging @ahdbor after Malidore td her that if her
behavior continued, she woube restrained and possiblyséal. Defendants assert that
Neidinger continued to bang on tbell door. The parties’ descriptions of what happened ng
are significantly different.

According to Defendants, Malidore feared th&tidinger may injure herself, and decid

to enter the cell to restrain Neidinger. Malichad Defendant Deputy Earp open the cell door.

As Malidore entered the cell, he asked Neidingestép back toward the wall. Neidinger refug
to back away from the door, even after Maleldisplayed his taseMalidore stated that
Neidinger’'s body language indicateditishe would continue to refuse orders, and he deterr
that deploying a contact tase walile the safest way to detaiieidinger. As Malidore deployg
the taser, Neidinger begampping towards Malidore and dislged the taser from her body.
The sergeant reapplied the taser, but Ms. Neidiogetinued to resistMalidore then deployed
a final five-second tase to Neidinger’'s shoulieforce her to the gund. Neidinger continued
to resist as other officers entered the cell aadga her in arm and leg restraints. The officef
left Neidinger in the cell, and checked on her every thirty minutes.

According to Neidinger, she complied witlte sergeant’s orders to move away from
door. Malidore entered the cell and withoutbad warning immediatgldeployed his taser on
her chest. Defendants Earp, Williams, and MacArthur entered the cell. One or more of tl

Defendants grabbed Neidinger, turned her ardanérd the wall, and tased her on the back
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shoulder several times. One or more of theeBaants then pushed Neider to the floor face
first and held her on the ground as other officesgraged her. After Neidinger was in arm af
leg restraints, Malidore grabbedrhmy the throat and stad to choke her, fled out some of he
hair, and hit her. Malidor thamsed his taser on Neidinger'sak. Neidinger claims she had a
near death experience, and lost consciousness. When Neidinger regained consciousnes
in an extraordinary amount of pain, and coveredomit and urine. Neidinger remained in th
cell, along with the vomit and uen for more than two hours.

Neidinger sued, alleging claims for violation of her Constitutiomgidtrio be free from
unreasonable and excessive force under the FandHourteenth Amendments, the right to |
free from cruel and unusual punishment undefifta, Eighth, and Fourteenth Amendments,
and the right to due process of law unthe Fifth and Fourteenth Amendments.

Defendants seek summary judgment, arguing priynidnat use of a taser in “drive stun
mode” does not constitute excessive force when used on a combative arrestee. Defendg
maintain that even if the use of a taser easessive, the officers are entitled to qualified
immunity because there was no Supreme Coexdgatent at the time holding that using a tasg
against a combative arrestee constituted excessiee. fefendants also assert that the offic

did not unlawfully restrain Niedinger; that the prison officials were nlibel@tely indifferent tg

s, she was

1%

he

nts

ersS

Neidinger's medical needs; that there is no evidence indicating that Defendants Earp, Williams,

and MacCarthur had any knowledge of Malidorelsgdd excessive force; and that all claims
against Pierce County should be dismissed bedhase is no evidence that a policy or custo
of Pierce County resulted in a deyation of Neidinger’s rights.

While Defendants’ Motion was pending, iNmger filed a Motion to Amend and a

Motion to Exclude Testimony. Neidinger’s proposedended complaint attempts to clarify tf

M
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specific constitutional rights at issue, and ree®Pierce County as named party (apparently
because she has abandonedMuogell claim against it). The amended complaint includes
claims only for excessive force. Defendantsthe Court to put as@Neidinger’'s Motion to
Amend until it has ruled on theMotion for Summary Judgment.
1. DISCUSSION

Summary judgment is appropriatden, viewing the facts ithe light most favorable to
the non-moving party, “there is no genuine issumaferial fact and that the moving party is
entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(c). The moving party has the inif
burden of establishing thatdte is “no genuine issue tsany material fact.”Adickesv. SH.
Kress& Co., 398 U.S. 144, 157 (1970). However, theving party is entitled to summary
judgment if the non-moving party fails to presemi€sific facts showing that there is a genuir

issue for trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). To survive a motion for

summary judgment, the non-movipgrty cannot rely merely dhe unsupported allegations of

the complaint, and must present more than a mere “scintilla of evidence” in his Azderson
v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).

A. Qualified Immunity

Qualified immunity “shields an officer frosuit when she makes a decision that, eve
constitutionally deficient,gasonably misapprehends the lgoverning the circumstances she
confronted.” Brosseau v. Haugen, 543 U.S. 194, 198 (2004). The purpose of the doctrine ig
“protect officers from the sometimes ‘*hazy border’ between excessive and acceptableltbr
(quotingSaucier v. Katz, 533 U.S. 194, 206 (2001)). Qualdiemmunity protects officers not
just from liability, but from suit: “it is effectively lost if a case is erroneously permitted to g¢

trial,” and thus, the claim should be resolVatlthe earliest possible stage in litigation.”
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Anderson v. Creighton, 483 U.S. 635, 640 n.2 (1987). The Supreme Court has endorsed g
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part test to resolve claims of qualified immunigycourt must decided (1) whether the facts that

a plaintiff has alleged “make out a violation af@nstitutional right,” and (2) whether the “righ
at issue was ‘clearly estigghed’ at the time of defendant’s alleged misconduBearson v.
Callahan, 553 U.S. 223, 232 (2009)The Court addresses each question in turn.

1. There is Conflicting Evideze About Whether Defendan¥olated Ms. Neidinger’s
Constitutional Rights.

Defendants assert that the use of a taserrimeé'dtun mode” with a combative arrestee
booking does not constitute excessive force. The reasonableness of force is determined
“carefully balancing the nature and qualitytbé intrusion on the individual’'s Fourth
Amendment interests against the countdingigovernmental interests at stakééorle v.
Rutherford, 272 F.3d 1272, 1279 (9th Cir. 2001) (citi@gaham, 490 U.S. at 396)Courts
assess the “guantum of forceeddo arrest” by consideringh# type and amount of force
inflicted.” 1d. at 1279-80. A court assesses the goverrahatterests by considering a range
factors, including “the severityf the crime at issue, whether the suspect posed an immedig
threat to the safety of the aféirs or others, whether he was agdiwesisting arrst or attempting
to evade arrest by flight,” or any other “exigent circumstanchs.”

A court must judge reasonableness “frompkespective of a reasonable officer on thg

scene, rather than withett20/20 vision of hindsight.T1d. Courts must make “allowance for the

fact that police officers are often forced tokaaplit-second judgments—in circumstances th
are tense, uncertain, and ragidvolving—about the amount ofrfie that is necessary in a
particular situation.”ld. And, although the question is “lnily fact-specific,” the inquiry is

objective: a court must ask “whether the officexstions are ‘objectively essonable’ in light of

! In Pearson, the Supreme Court reversed its previous mandateSaomier requiring
district courts to decide each questiomrder. Although not mandated here, the Court will
address both issues.
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the facts and circumstances confronting theid.”(citing Scott v. Harris, 550 U.S. 372, 383
(2007);Graham, 490 U.S. at 397). Sincedlexcessive force inquifyearly always requires a
jury to sift through disputedattual contentions, and to drawdrences therefrom . . . summar
judgment . . . in excessive force cases should be granted sparBmihh¥. City of Hemet, 394
F.3d 689, 701 (9th Cir. 2005) (citirggntos v. Gates, 287 F.3d 846, 853 (9th Cir.2002)).

Ms. Neidinger alleges that she complied withlidore’s requests to step back from th
door, and that despite her comptanMalidore repeatedly tased hgushed her to the floor, af
choked her. Although Neidinger’s yelling abpdnging may have been irritating, her conduct
posed no threat to any persoonward her, and the amount of fof@efendants allegedly used w
unreasonable. Neidinger was locked in single-oaocypaell and posed no threat to the office
jail staff, other inmates, or helé. Viewed in the light most feorable to Neidinger, a reasona
jury could conclude that Malidore and thelividual Defendants viated Ms. Neidinger’s
Fourth Amendment rights.

2. A Question of Fact Exists About Whether Dedants Violated a “Clearly Established”
Right.

For a constitutional right to be clearly edisitred, “[tjhe contours of the right must be
sufficiently clear that a reasonable official wbuinderstand that what fedoing violates that
right.” Anderson v. Creighton, 483 U.S. 635, 640 (1987). Tha@eme Court has stated that
“the relevant, dispositive inquiiy determining whether a right dearly established is whethe
it would be clear to a reasonalifficer that his conduct wasmlawful in the situation he
confronted.” Brosseau v. Haugen, 543 U.S. 194, 198-99 (2004).

Defendants argue that because there was ndycéessdablished law regarding the use @
taser in “drive stun mode” #t would give the officers nige that their actions were

unconstitutional, Defendants areidatl to qualified immunity. Havever, Neidinger claims tha
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the officers not only tased her, but also chokadl lst her, even after she was in arm and leg
restraints. Neidinger claims she was complard not resisting. The officers had clear notige
that hitting, choking, and even tasing in stun mag®mpliant, restraineairestee is excessive
and unlawful. See Cabral v. County of Glenn, 624 F. Supp. 2d 1184, 1192, 2009 WL 737037

(E.D. Cal. 2009). (quotingaady v. City of Sandy, 2008 WL 5111101, *19 (D.Or.2008) (holdir

=4

g

that police officers had reasonable notice thay timay not use a taser against an individual
suspect who does not pose a threat andneasly failed to comply with commands)).

Accordingly, Neidinger has adequately ghel a constitutional violation. Moreover,
construing the facts in the light most favorataéNeidinger, it would have been clear to a
reasonable officer that such conduct as allegeduméawful. Consequently, it cannot be said as
a matter of law that the officers are entitledjt@lified immunity. Defendants' Motion for
Summary Judgmers DENIED.

Defendants request that the Court acceptiinended complaint if the Court denies
Defendant’s Motion for Summadudgment. Neidinger's Motion to Amend is therefore
GRANTED.

B. Motion to Exclude Testimony

Neidinger asserts that defense expermTBurns’ expected testimony regarding the
“contagion effect® is not the product of reliable princigs and methods, and should be exclugled
under Federal Rule of Evidence 702. Neidingesesathis issue in response to Defendant’s

Motion for Summary Judgnmé. Because Defendant’s Motion is denied, the Court will resefve

2 According to Burns, the “Contagion effectcurs when one pams's behavior incites
similar behavior from others agby who would not normally act ourt such a manner. He uses
examples such as the WTO riots in Seattletardecent sports riots in Vancouver, BC. Burn
claims that in law enforcement and in correctional settings, the contagion effect can occu
situations ranging from bar fights &full blown riot ina correctional lunch room.” Pl.’s Mot. t
Exclude Testimony at 1-2.
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ruling on admitting this evidence tintrial, when the testimny and foundation is developed..
Neidinger's Motion to Exclude Bfimony is therefore DENIED.
IT IS SO ORDERED.

Dated this 24th day of July, 2012.

OB

Ronald B. Leighton
United States District Judge
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