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. Kenney et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
DENNIS FLORER,
Plaintiff,
V.
KENNEY, L.L. FIGUEROA, R. No. C11-5047 RJIB/KLS
TREVINO, K. RENNINGER, D.
GRIFFITH, D. DELP, K. MOORE, J. ORDER REGARDING PLAINTIFF'S
EDWARDS, K. KING, P. RIMA, S. MOTIONS TO COMPEL (ECF NOS. 80,
HAMMOND, KELLOGG, 81, 82, 83, and 84)

HALLSTEAD, F.J. SMITH, I. HERTZ,
K. DOTSON, M. HOUSEMAN, E.
SUITER, J. RYAN, T. CRISTMAN, J.
BUCHAN, G. FLETCHER, J. LOPIN,
G. SILVER, J. SHUEY, M. ERDENER,
P. SAARI, and C. JOHNSON,

Defendants

Before the Court are Plaintiff's motiots compel discovery. ECF Nos. 80, 81, 82, 83
and 84. Having reviewed the motion, Defendaopgosition (ECF No. 88), and balance of th
record, the Court finds ardRDERS:

BACKGROUND
A. Summary of Claims

Plaintiff claims that since June 2009, hees suffered from chronic severe pain on the
right side of his shoulder, neekd head. ECF No. 5, p. 6. In July 2009, and in response to
Plaintiff's complaints, Defendartigueroa, a physician’s astnt at the Stafford Creek
Correction Center (SCCC), ordered an x-ray @irRiff’s right shouldeland concluded that no

further evaluation was necessaty. Approximately one year later, Plaintiff was seen by Dr
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Edwards at the Washington State Penitentiar®)v Dr. Edwards concluded that Plaintiff ha
osteoarthritis in his right “AC jot shoulder” which is independeot Plaintiff's complaints. Dr.
Edwards recommended antapedic consult and MRILd., pp. 7-8. That recommendation wg
denied by “a majority” of ta Care Review Committeed., p. 8.

On October 19, 2010 Plaintiff was seen by Imhnson at the Clallam Bay Corrections
Center (CBCC). The x-ray taken at that tiregealed “spurring” on Plaintiff’s left C5-6
vertebrae. Dr. Johnson also dahPlaintiff's request for a Héh Status Report indicating that
he should be handcuffed with a waist chdieh, pp. 9-10. An x-ray report dated November 9,
2010 states that Plaintiff's vertete are well aligned and show eadence of any fracture or
any destructive bone diseadeé., p. 10. In addition, the repstates “[flor evaluation of the
cord and nerve roots an MRI would be helpfuld: On November 18, 2010, Dr. Johnson staf]

that Plaintiff does not need &MRI or orthopedic consultd., p. 11.

B. Care Review Committee and Plaintiff’'s Medical Care
Plaintiff's request for an ¢mopedic consultation and an M&¥ his right shoulder were
reviewed by the nineteanember DOC Care Review Committee (CRC) on June 9, 2010. E(

No. 59-1, Exh. 1 (Declaration of G. Steddammond). Dr. Hammond is the Chief Medical
Officer for the Washington State partment of Corrections (DOQX., p. 3. According to Dr.
Hammond, the DOC Medical Care Review Comedt{CRC) is a group of DOC primary care
physicians, physician assistants (PAs), and ek registered nurse practitioners (ARNPS)
constituted according to the DA@ffender Health Care Plan (OHP) to review the medical
necessity of proposed health care within a ctust®OC facilities. All final CRC decisions are
made based on a simple majority vote of the oadirofessions and the individual votes of th

members are not recordeb.
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Dr. Hammond reviewed Plaiffts medical records and was one of the nineteen mem
of the review panel that reviewed Plaintiff's request for an orthopedic consultation and MR
his right shoulderld., p. 4. Based on its review of tRéaintiff's medical records, the CRC
panel noted that Plaintiff hadperted constant, severe and aygted pain by range of motion.
Plaintiff declined physical therapy indicating tmabvement increased pain. However, he did
not report any specific injury whicliould have led to this pairid. Plaintiff also reported
headaches, pain shooting into his arm lagad, as well as numbness of the afdh. p. 5. The
report of x-rays of the right shoulder performen the Plaintiff desdoed mild, degenerative
joint disease of the AC joint which was thougbt to show sufficienpathology to explain the
severity of Plaintiff's complaints. The CRC notieht the physical examas not consistent with

the degree of pain reported by the Plaintiff.e TWRC panel denied the Plaintiff's request for g

orthopedic consultation and MRI after determ@that the proposed medical intervention was

not medically necessary as defined in the DOC OHR.Attach B (June 9, 2010 CRC Report
for Dennis Florer).

According to Dr. Hammond’s review of Plaiffit most recent medicakcords, Plaintiff

was involved in a Use of Force incident duéthweatening behaviordn March 7, 2011. On the

same day, the Plaintiff was seen for a medésamination where no major injury was noted,
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although he did report pain inshieft shoulder and minor brumgj was observed and documented

by the examining medical provider. TheliRtiff was seen again on March 23, 2011 for
evaluation of persistent lefhsulder pain, at which time a madetailed exam was performed.
The examination indicated intact shoulfiamction with good motion, including motion to a
position behind the back. On March 25, 2011, anyxefaPlaintiff's left shoulder showed only

some mild arthritic changes the left shoulder. The Plaifftwas seen again on April 12, 2011
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for complaints of stomach discomfort, thought pblysio be related to thibuprofen being used
to treat his shoulder pain. HAtat time, Plaintiff was given meporary authorization for a snack
to be taken with his bedtime medication dodes.

DISCUSSION
A. ECF No. 80 — Motion to Compel Defendant S. Hammond

In this motion, Plaintiff seeks the nametlo¢ “physician responsibfer final clinical
judgments at SCCC in 2009, WSP in 2009-2010, and CBCC in 2010.” ECF No. 80 at 2
(Interrogatory No. 1). He also seeks thedurction of all “case reew committee decisions
from 2007-current.” ECF No. 80 at(Request for Production No. 1).

Interrogatory No. 1: Name of Physcian Making Clinical Judgments

Defendant Hammond responded that clinjadgments are nohade by a single
physician but by a Care Review Committéd. at 5. In response to other interrogatories not
issue in this motion to compel, Defend&@mmond provided the names of the medical
directors, superintendents, and healhe manager at SCCC, WSP and CBGQ{L at 6.

Plaintiff complains that Defendant Harond’s response to Interrogatory No. 1 is
“unresponsive” because, “[p]er DOC Policy 600.00€x¢his a physician responsible for clinicg
judgments at each facility notwithstanding tBare Review Committee or any decision by
them.” ECF No. 80 at 2. Plaintiff argues thatihterrogatory is relevarnb “Dfts decisions in
this case as to Pltf healtlare on the facts of this case vehdlt SCCC, WSP, [and] CBCCId.
at 2-3.

Defendants respond that, although DO@dyd00.000 states there is a physician
responsible for final clinical judgments at e@AC facility, the current @ctice is to not leave

clinical determinations to oriedividual, but to bmg questions regarding treatment before thg
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Care Review Committee (CRC)geaoup of medical providers dtuding physicians, advanced
registered nurse practitioners and certified physician assistants. ECF No. 88 at 2. Plainti
already named as defendants every individual prbgided him treatment directly or indirectly]
and every individual on the CRQd.

Defendants explained to Plaifhthat the practice is not eave clinical determinations
with one individual, but to bring questiongezding treatment before the CRC. Plaintiff’s
requests for an orthopedic consultation an®/&1 of his right shoulder were reviewed and
denied by the CRC. That denigslat issue in determining witnetr Defendants were deliberatel
indifferent to a serious medical need. Thaiflff’'s motion to provide the name of the
physician responsible for final clinical judgmentslenied as the Defendartiave already state
that there is no such individual.

Request for Production No. 1: Cae Review Committee Decisions from 2007-
Current

Plaintiff also seeks the production of all e®3RC decisions from 2007 to the present.
ECF No. 80 at 3. He argues tlieammond and his crews decisiansother cases are relevant
to justify their decision in this caseld. According to Defendants, the medical determination
made for Plaintiff were specifto Plaintiff. ECF Nos. 58 and7. Plaintiff's medical records,
including his complaints of pain and belayiwere reviewed and after discussion, the CRC
majority agreed that an MRI and orthopedinsultation were not medically necessary for
Plaintiff's treatment.ld.

How the CRC may have voted regardingieddical complaints and conditions of othe

prisoners is neither relevantnor likely to lead to the discevy of admissible evidence relating
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to Plaintiff's claim that he suffered from arsis medical need andatthe Defendants were
deliberately indifferent to thateed. Plaintiff's motion to eopel this request is denied.
B. ECF No. 81 — J. Kenney

In this motion to compel, Plaintiff seeksetproduction of various documents responsi
to his Requests for Production, Nos. 1-6:

Request for Production No. 1: Health Services Standard Operations Manual

Plaintiff argues that the Health Serviceargtard Operations Manual is relevant to
Defendants’ “job duties, responsities, and health servicex PItf.” ECF No. 81 at 2.
Defendants responded that the documents “aréablafor inspection and review by Plaintiff's
representative, by CD, or Defendant will providgies of the records requested at a rate of 1
cents per page in addition to peage costs.” ECF No. 81 at 8.

Pursuant to Fed. R. Civ. P. 34(a), partiee required to pduce and permit the
requesting party (or its desigr)eto inspect and/or copy the responsive documents to the
requesting party’s discovery request. Defensldnave made the documents available for
inspection, on CD or at a nominal cost. Ri#fis motion to compel this request is denied.

Request for Production No. 2: DOC Policy 600.00

In this request, Plaintiff seeks theoduction of DOC Policy 600.00 “effective from
2007-current.” ECF No. 81 at 8. Defendantpoesled that Plaintiff has access to DOC polig
and that the time frame requested is irrelevauiie time frame in Plaintiff's complaintd.

In his motion to compel, Plaintiff narrows the time frame to “January 1, 2009 thru
current” and argues that the medipalicy is relevant to “Dftsgb duties, responsibilities, and
health care of PItf.” ECF No. &it 3. Plaintiff also claims that he does not have a source to

obtain a copy to submit as an exhibit for summary judgmieht. However, Plaintiff attached a
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copy of DOC Policy 600.000 “Health Services Mgement,” revised 10/11/10, to his respong
to Defendants’ motion for summary judgmenCgENo. 93-1 at 10-19 and ECF No. 97-1 at 8(
89). Thus, it appears Plaintiff th@ccess to the current versiortlod policy. If the 2009 versiol
of the policy is not available to Plaintifbefendants shall make the policy available for
inspection and copying or shall masech copies available to Ri#if, at Plairtiff's cost.

Request for Production No. 3: Certifed Quality Improvement Program Findings

Plaintiff requests the “Certified Quigl Improvement Program findings for each
defendant in this case from 2007-currerfECF No. 81 at 8. Defendants responded that the
information sought is not relevatat the issues or time frame oktissues raised in Plaintiff's
complaint. Id. In his motion to compel, Plaintiff assettst this information is “relevant to the
quality of Dfts performance of éir prison job, which reflects onelr health care of pltf.” ECF
No. 81.

The Plaintiff has failed to show what a @#ed Quality Improvement Porgram is or ho
that is even relevant to the issue in this cdaintiff's motion to compel this request is denieq

Request for Production No. 4: Halth Services Mission Statement

Plaintiff requests the Health Servicessklon Statement “from 2007-current.” ECF NQ.

81 at 8. Defendants responded that the informataight is not relevand the issues or time
frame of the issues raised in Plaintiff's complaild. at 8-9. In his motion to compel, Plaintiff
argues that this information is “relevant to thésdrison job of what they intend to do and wh
they actually do.” ECF No. 81 at 4. Howeweven if Defendants ever conducted themselveg
the past in a manner that differed from a piigds mission statement, it is not clear how this
information bears on whether Plaintiff sufféreom a serious medical need and whether

Defendants were indifferent tbat need. The motion to comlghis request is denied.
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Request for Production No. 5: Siatewide Quality Management Program

Plaintiff requests the “Statewide Quality Magement Program and findings as to SCC

WSP, n [sic] CBCC from 2007-current.” EQFo. 81 at 9. Defendants responded that the
information requested is not relevdatthe issues or time frame of the issues raised in Plaint
complaint, and the request is compounhdl.at 9. In his motion to copel, Plaintiff argues that
the “documents are relevant to ManagementliQyua the facilities where Dfts are employed
which reflects on health care Bitf, while at these facildéis.” ECF No. 81 at 5.

It is not clear how “management quality” at the various facilities where Plaintiff was
housed over the last four yearsefevant to the issue in thiase, that is, whether Plaintiff
suffered from a serious medical needs and the ddyeéndants were indifferent to that need
The motion to compel this request is denied.

Request for Production No. 6: Qualiy Health Services Management Reports

Plaintiff requests the Quality Health Seres Management Repgsifor SCCC, WSP, n
[sic] CBCC from 2007-current.’ECF No. 81 at 9. Defendants responded that the informatig
requested is not relevant to tlssues or time frame of the issues raised in Plaintiff's complai
and the request is compounidl. As with previous requestRJaintiff argues that these
documents are “relevant to the mgt. quality & Bfts; including the Dft Health Care Managen
at the facilities where Dfts are employed which reflects on health c&i¢ afhile at these
facilities.” ECFNo. 81 at 5.

This request is similar to Plaintiff's requdst documents relating to a statewide qualif]
management program and is similarly not relevartis claims. The motion to compel this

request is denied.
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C. ECF No. 82 — Request to All Defendants — Qualifications

In this motion, Plaintiff requests that edghfendant produce thréiqualifications and
credentials” and asked each Defemddi]s your field of expertie orthopedics?” ECF No. 82 g
5 and 7. Plaintiff argues thatlyualifications and credentialstbe Defendants are relevant tq
“what their qualified and credentialed to dahe field of health care of Pltf, such as
orthopedics” and knowing whether Dattants’ field of expertise is iarthopedics is relevant to
their denial of Plaintiff's requst for an orthopedic consultd. at 2-3.

Defendants argue that while the inforratrequested may be relevant to medical
malpractice or negligence, it is nelevant to a claim of delibate indifference. ECF No. 88 at
4. However, Plaintiff is entitled to all informatiorathis either relevant to or likely to lead to tl
discovery of admissible evidence. Here, thiel@wce may be relevant to whether Defendants
were qualified to treat and make health care decisions relating to Plaintiff's health. Accord
it is ordered that Defendants shall provide RI&iwith a written, detailed summary of each
defendant’s qualificationand credentials for thiéme period of 2009 and 2010.

D. ECF No. 83 — Request to All Defendants - Licensing

Plaintiff requests that ladDefendants state whetheethhealth care licenses or
credentials/qualifications were subject to suspanor revocation or disciplinary process for g
other reason. Plaintiff asks the Defendants $paad to this query both fjor to [their] prison
employment” and “since [their] prison employment,” to ddsethe circumstances, and to
produce all documents relating to their response€F No. 83 at 7-9. Plaintiff argues that the
information sought is relevant tdfts quality and ability in theiperformance of health/care/lac

of health care for PItf.”ld. at p 5.
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Defendants argue that while the inforrmatrequested may be relevant to medical
malpractice or negligence, it is n@levant to a claim of delibate indifference. ECF No. 88 at
4. However, Plaintiff is entitled to all informatitimat is either relevant to or likely to lead to
the discovery of admissible evidence. Here g¥Widence may be relevant to whether Defendd
were qualified to treat and make health care decisions relating to Plaintiff's health. Accord
it is ordered that Defendantsadhprovide responses to these requests but the time period is
limited to 2007 and 2010.

E. ECF No. 84 — CRC Decision

In this motion, Plaintiff asks that the Daftants, as CRC members, to state whether t
voted for or against an orthopedionsult and/or an MR, aridat they produce all documents
on which they relied to make their decisioECF No. 84 at 10-11. Defendants responded th

they did not recall how they voted. They alsatestl that “[a]fter review of the record and

discussion, members of the CRC vote as to drahe offender’s medical condition meets the

definition of “medically necessary’ under the D@&fender Health Plan. The decision from g
tally of the votes is recorded on the CRC repuotyever, individual voteare not recorded.”
See, e.g., ECF No. 84 at 9-10. In respan® the document requests, Defendants stated that
records they relied on in reaching their dem would be in Plaiiff's medical file. Id.

Plaintiff argues that the information regted is relevant because some of the CRC
members voted that the orthopedic consuit IRl were medically necessary and that
Defendant Edwards produced the informaton which the CRC relied in reaching its
conclusion. ECF No. 84, Attach. BRlaintiff further argues thétt the Defendants do not recall
specifically how they voted ithe case, they have “accessite documents produced by their

counsel in this litigationto answer the inteogatories.” ECF No. 84 at 7.

ORDER - 10
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Defendants replied that they do not recall bey voted. Thus, they responded fully t
Plaintiff's interrogatory as to whether they vdt®r or against his medical requests. Defendd
also stated that the information they relied omaiking their decisions ontained in Plaintiff’s
medical records and Defendant Edwards prodtitedlocuments on which he relied. Thus,
Plaintiff has been provided with the documemtguested. There is no basis for requiring
Defendants to make their determination again dbasethe documents producecthis litigation.
Thus, the motion to compel this information is denied.

Accordingly, it iSORDERED:

(2) Plaintiff's motions to capel (ECF Nos. 80 and 84) dd&NIED in their
entirety.

(2) Plaintiff’'s motions to comgl (ECF Nos. 81, 82, and 83) &dRANTED in part,
as follows:

(@) Defendants shall make the 2009 version of Policy 600.00 available tq
Plaintiff for inspection and copying produce copies at Plaintiff's cost.

(b) Defendants shall provide Plaintiff with their qualifications and credent
for the time period of 2009 and 2010.

(c) Defendants shall providdlaintiff with informaton that is responsive to
Interrogatories 1-43e ECF No. 83), for the limited period of 2007
through 2010. With regard to the dReest for Production, only documen
regarding any final determination shiaé produced, at Plaiiff's cost.

Defendants shall produce the foregoing telaintiff within ten (10) days of this
Order. Plaintiff’'s motions to compel (ECF Nos. 81, 82 and 83)RENIED in all other
respects.

3) Defendants’ motion for summajydgment (ECF No. 77) shall benoted for

November 18, 2011.f, following production of the documénidentified herein, Plaintiff

wishes to supplement his response (EQF %-1) to Defendants’ motion for summary
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judgment, he may do san or before November 14, 2011If he does so supplement, he is
limited to six pages. If Plaintiff supplements his response, Defendants may supplement th
reply on or before November 18, 2011The Defendants’ supplement is limited to six pages

well.

(4) The Clerk shall send copies of this QrtiePlaintiff and counsel for Defendants|.

DATED this_21st day of October, 2011.

@4 A et

Karen L. Strombom
United States Magistrate Judge
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