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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

PRIMERICA LIFE INSURANCE
COMPANY,

Plaintiff,
V.
SHANNON L. ATKINSON, et al.,

Defendant.

THIS MATTER is before the Court on Defeéant Carolyn Allred’s Motion for Summar
Judgment [Dkt. #66] and Defendant Shannon Atkinson’s Motion to Amend Pleadings [Dki.
#72]. The underlying case involv@erry Atkinson’s hotly disputed Primerica Life Insurance

Policy.> At the time of Mr. Atkinson’s suici he was separated from his wife, Shannon

CASE NO. 11-cv-05299-RBL

ORDER DENYING MOTION FOR
SUMMARY JUDGMENT [Dkt. #66]

ORDER GRANTING MOTION TO
AMEND [Dkt. #72]

Atkinson, and his Primerica policy named his girlfriend, Carolyn Allred, as the primary

beneficiary. Allred and Atkinson spute the proceeds of the policy.

As the named primary beneficiary, Allredbwes for summary judgment.

Atkinson argues that (1) there is evidence ofrgdoy, (2) marital assetgere used to purchase

! The case originally involved two life insurance policidd:a Primerica policy and (2) Prudential Life Insurance
Policy. Allred was awarded the proceedsof the Prudential policy in a prior summary judgmen{fkidéi54.)

ORDER DENYING MOTION FOR SUMMARY
JUDGMENT [DKT. #66] - 1
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the Primerica policy, an(B) the Court should impesa constructive trudt.Atkinson also move
to amend her pleadings to assert cross-clagasnst Allred for forgery based on her experts’
opinions: one expert opines that the documents Wgged, and another expert claims that
Allred is the forger. Allred opposes the adali@l cross-claims for the same reason she has
moved for summary judgment: she argues tieen® competent expert testimony that the
signatures were forged, and that amendment would therefore be futile. Allred also argue
the new cross-claim is unduly prejudici@oth motions depend on the admissibility of
Atkinson’s experts. For the reasons stdteldw, Defendant Allred’s Motion for Summary
Judgment [Dkt. #66] is DENIED and Defend@tkinson’s Motion toAmend [Dkt. #72] is
GRANTED.

|.  BACKGROUND

This case involves Jerry Atkinson’s PrinteriLife Insurance Policy. The policy was
issued in 1993 and originally designated Defendant Shannon Atkinson as the primary
beneficiary. On August 21, 2009, Mr. Atkinsseparated from his wife, Shannon Atkinson,
and moved in with Defendant Carolyn Allke Shannon Atkinson filed a petition for legal
separation on November 12, 2009.

On the first day of December, the primarybfciary of Mr. Atkinson’s Primerica Life
Insurance Policy was changed from Atkinson tivedl. The defendants dispute how this cha
took place. While Allred clans Mr. Atkinson changed his pojicAtkinson claims that Allred
forged Mr. Atkinson’s signature. The day aftiee beneficiary on the Primerica Life Insuranc

Policy was changed, Mr. Atkinsdibed a counter-petition for dsolution of his marriage to

2 Defendant Atkinson appears to believe that, regardless of whether the documents weréhtoogedtt should
impose a constructive trust on the proceeds, with her as the beneficiary of that trust.
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Atkinson. Almost a year lateMr. Atkinson committed suicide. On November 15, 2010, thq
superior court dismissed tiAgkinsons’ dissolution action .

Both Defendants submitted claims for the proceeds of the policy. Allred, as the

designated beneficiary, previously moveddommary judgment against Atkinson. The Cour

denied Allred’s Motion for the benefits of the Primerica policy, reasoning that Atkinson ha
created a genuine issaematerial fact with regards tehether the signatures on the form
changing the beneficiary were forged. Spedific#tkinson filed a delaration that noted
discrepancies between Mr. Atkinson’s signaturéhenform and his actuaignature; she filed 3
declaration from Christopher Ryan, one of theneasses on the change of beneficiary form, tl
stated his signature on the form was a forgehg; filed a declaration from Gary Goodner, the
other witness on the form, that stated he ha recollection of signing the form; and she

produced some evidence that theee men were not presentSzinoco Products at the time thg

signatures took place. The Court noted that # difficult to determine whether a signature is

forged without the opinionf a handwriting expert.
Allred and Atkinson have now armed themselwéth experts. Defendant Atkinson ha
obtained two: one, Wendy Carlsataims that the signatures arederies; and the other, Curt
Baggett, claims specifically that Allred is theder. Allred’s expert, James Green, opines th
the signatures are legitimate ahdt Atkinson’s experts are not dified to render an opinion.
In light of the expert testimony, Allredawes for summary judgment again. Allred
argues that there is no competent evidence thaidghatures are forged and there is no issue
to whether Mr. Atkinson and the witnesses wadt@resent at Sonoco at the time the documsg

were signed. Defendant Atkinson responds (1) that she has olitamexlpert opinions

identifying the signatures as forgeries, (2) tat Atkinson used maritassets to purchase the
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policy so that Allred is only entitled to hatind (3) that the Court should impose a construct
trust®> Defendant Atkinson also moves to amend her pleadings to add cross claims agaif|
Allred for forgery and fraud. Both motionspnd on the admissibility of Defendant’s exper
testimony.
[I.  ANALYSIS
A. Defendant Allred’s Motion for Summary Judgment
I. Expert Opinion
Defendant Atkinson has offered two expew&endy Carlson and Curt Baggett. Both
experts have opined that the signmat are forgeries, and Baggett has claimed that Allred is
forger. Allred argues that bosihould be excluded, which walleave Defendant Atkinson wif]
no evidence of a forgery—entitling Allred soommary judgment (and also making any amen
cross-claim moot).
In federal courts, Federal Rule of Esitte 702 governs the admissibility of expert
testimony. Rule 702 provides:
A witness who is qualified as aexpert by knowledge, skill,
experience, training, or educationay testify in the form of an
opinion or otherwise if:
(a) the expert's scientific, témical, or other specialized
knowledge will help the trier dact to understand the evidence
or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product dliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to
the facts of the case.

3 It is unclear whether she wants the constructive trust on Jerry Atkinson’s Prudential Lifadedbodicy or the

Primerica Life Insurance Policy. To the extent Defendant Atkinson argues that a constructive trust should be placed

on the Prudential policy, the arguméaits. This Court has already grantbe proceeds of tHeérudential policy to
Allred. (Dkt. #54.) The cases Defendant Atkinson k#&ee nothing to do with whether a constructive trust is
appropriate in this case on the Priroampolicy. Because the Court decddaimmary judgment asther grounds,

ve
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the Court does not reach the constructive trust argument.
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FeD. R.EvID. 702.

“The trial judge must ensure that any andsaientific testimony or evidence admitted
not only relevant, but reliableDaubert v. Merrel Dow Pharmaceuticals, Inc., 509 U.S. 579,
589 (1993). The district coumtust assess the reliability thfe expert testimony and is
specifically “charged with determining whethee throffered expert tagtony is trustworthy.”

Barabin v. AstenJohnson, Inc., — F.3d —, Nos. 10-36142, 11-35020, 2012 WL 5669685, *3

S

9th

Cir. 2012) (“The potentially significant influea®f expert testimony underscores the importance

of assiduous ‘gatekeepinigy trial judges.”). The court’s *“lmc gatekeeping obligation’ appli
with equal force in cases . . . where ‘non-stifec’ experts wish taelate specialized

observations derived from knowledge and exgrere that is foreign to most jurorsUnited

Satesv. Prime, 431 F.3d 1147, 1152 (9th Cir. 2004) ¢aling expert testimony on handwritingy

analysis). Although a district court must makeeaplicit finding of relability, the inquiry does
not mandate a separddaubert hearing. United Statesv. Jawara, 474 F.3d 565, 583 (9th Cir.
2006).

Allred argues that Wendy Carlson’s testima@mpuld be excluded because (1) she lag
proper training, (2) her opinion is based on ffisient facts and data, and (3) her methodolog
is fatally flawed. Atkinson argues thatiG®n reliably used the “ACE-V method” of
handwriting evaluation which the same method used by law enforcement agehcies.

Carlson’s Curriculum Vitae reflects thstte completed a two-year course and
apprenticeship in forensic document exarfioraand handwriting identification through the
International School of Forensic Document Exaation. Curt Baggett (kinson’s other expert

and his son run the school that certified Carlsalired argues the cefication program is

eS

ks

y

* The acronym “ACE-V” stands for analyzsgympare, evaluate, and verify.

ORDER GRANTING MOTION TO AMEND [DKT.
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insufficient to give Carlson the training, edion, and knowledge to be a qualified documen
examiner. Allred points to Carlson’s lackmaémbership in the American Board of Forensic
Document Examiners (ABFDE) andttee “questionable qualificatiorsdf Baggett.

As Atkinson argues, the ABFDE does nov&a monopoly on who can and cannot b
expert in federal court. Under Rule 702, apext can qualify through either knowledge, skill
experience, trainingyr education. Even if Carlson’s certification from the International Sch
of Forensic Document Examination is by itseBufficient to qualify her as an expert, she is
gualified to testify as an expdhrough her experience and sulpsent trainings. According to
Carlson, she has participatedaimumber of CLES, she has lectured in document examinatic
a high school, and she has taught coursest®énver Elections Division. Furthermore,
Carlson has testified in a number of cases axprrt document examineAllred’s challenges
to Carlson’s qualifications as an experttgaghe weight of Caslon’s testimony, not its
admissibility.

Allred also argues that, even if Carlsomigualified expert, hdoes not satisfy the
requirements of Rule 702 because she used insufficient data and her methodology is not
reliable principles and methods. Carlsd@ims to use the “ACE-V” method. Although
Carlson’s original report calls the methoe ttACE” method, which she claims stands for
analyze, compare, and evaluate, Atkinson’s attptater clarifies that Carlson uses the “ACE
V” method and describes the validity of the method. Allred claims that the “V,” which starn
for independent verification, in the ACE-V methodhie most important part. Allred argues t

Carlson’s methodology is not reliablestie did not use the “ACE-V” method.

an

ool

N at

based on
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hat

® Allred argues that Baggett is also not a qiedifexpert, an issue this Court does not reach.

ORDER GRANTING MOTION TO AMEND [DKT.
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“Handwriting analysis is performed by coarpg a known sample of handwriting to th
document in question to determine i€yhwere written by the same persotuhited Satesv.
Prime, 431 F.3d 1147, 1153 (9th Cir. 2004). Carlbas adequately compared the known
samples of handwriting. Her report describesreasoning for her forgery conclusion. She
specifically points out differences in the forneettiof the letters and numbers, and she notes
process of her comparison. Although Allred bascized Carlson for failing to conduct in
independent verification, theitial declaration of Allred’sxpert, James Green, does not
describe his methodology at alAt most, he states he emgygal in a “comparison process.”
(Green Dec., Dkt. #66 at 61j a “comparison process” is gd enough for Allred’s expert, the
ACE method is sufficiently reliable to ogpare a known sample of handwriting with a
guestioned document.

The Ninth Circuit has never expressly stateat the only reliable method is the ACE-
method, and the only complaint Allred seembkdoe about Carlsonimethodology is that she
did not have an independent verification done. Even if the Court found that Carlson only
engaged in an ACE methodology, Baggett verifieldbnclusion in his gacity as a document
examinef® Carlson’s testimony creates a genussie of material fact, and the issue is
appropriate for a jury. Any challenge to thecamt and type of signatures that Carlson used
during her comparison is an appropgiaubject for cross-examination.

Next, Allred argues that Baggett’'s Letter@pinion should be excluded because it is

based on insufficient data, fails to identifyygporocess or methodologyiliged to reach the

conclusion, and fails to provid@areasoning for concluding that Allred forged the signature.

Atkinson responds by defending Baggett’'s creéiddésrand methodology. As Carlson’s testim

® While Baggett's Letter of Opinion fails to describe thethodology used to determining that Allred forged the

e

the

bny

signatures, he did describe his methodology in determining that the signatures were forged.
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is enough to survive summary judgment, the Court does not need to determine the admis
of Baggett's testimony. To the extent that hist&eof Opinion is his ultimate testimony, it is
nothing more than ipse dixit—an assertion withproof. Assuming that Baggett is a qualifie
expert and uses reliable rmetlology, his Letter of Opinion pvides no facts, reasoning, or
analysis. He states, “Carolyn Allred did inddeye the signature of Christopher Ryan and
authored the handwriting on tiqeestioned documents.” But Hees not offer any basis for
arriving at that conclusion.

Even without the expert opinionthere are still gauine issues of narial fact with
respect to the forgery issue. One of the véises to the policy chantas categorically denied
that it is his signature on thatness line: “l once again wantistcourt to know that | did not
place my signature on that document and | ngaétered in one place with Jerry Atkinson an
Gary Goodner to witness Jerry sign any doentpnnot on December 1, 2009 or at any other
time.” (Ryan Dec., Dkt. # 67 at 2.) Whethee tignatures on the documents are forged is g
appropriate question for the jury.

Allred’s Motion for Summary Judgment dime grounds that there is no competent
evidence of forgery is DENIED.

ii.  Community Property on the Primerica Policy

Atkinson also argues that summary judgmératusd be denied because there is a gen
issue of material fact regardj how Mr. Atkinson paid for thBrimerica policy. Specifically, sh
claims that Mr. Atkinson hadverdraft protection on the bank account used to pay for the
Primerica policy and that the overdraft mation dipped into her personal bank account—

effectively making her pay for the Primerica pglicAllred attempts to avoid this argument,

sibility
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claiming that, under “the law of the case,” eurt has already determined that community
property was not used to ptyr the Primerica policy.

Allred correctly states #t the Court previouslgliscussed the community property issug
but to the extent she clairtisat the Court dismissed any community property claim, she is
incorrect’ The Court did not address any argumeat Mr. Atkinson actually used communit
property to pay for the life insurance. “A siwing spouse has a community property interes
a life insurance policy only to the extent tkammunity funds were used to purchase the
policy.” Aetna Lifelns. Co. v. Bunt, 110 Wash. 2d 368, 371 (1988). If community funds we
used to purchase the policy, the surviving spaga€ntitled to one-half of the proceedigsancis
v. Francis, 89 Wash. 2d 511, 515 (1978).

Atkinson has produced a declapatasserting that, becauskthe overdraft protection,

Mr. Atkinson was using her funds pay for the Primerica poliat the time of his death.

Whether Mr. Atkinson used Atkinson’s fundspay for the Primerica policy is a genuine issue

of material fact and is an ammriate question for the jury.

B. Atkinson’s Motion to Amend

Atkinson seeks to amend her answer to assesis-claims against Allred for fraud and
forgery. Leave to amend a complaint under Rul@)l%hall be freely given when justice so

requires.” Carvalho v. Equifax Info. Services, LLC, 629 F.3d 876, 892 (9th Cir. 2010) (citing

" The Court previously stated that if the Court appligdesumption of community property, without considering
whether Mr. Atkinsoractually used community property to pay foetRrimerica policythe presumption was
overcome because the marriage was defpkt. #54.) The Court’s prior order seems to have confused the
Prudential policy and the Primerica poliag the presumption only applies “[i]f the term policy is a fringe bene
a married employee’s job.See Aetna Life Ins. Co. v. Bunt, 110 Wash. 2d 368, 371-372 (1990). The Prudential
policy—not the Primerica policy—appearstie the policy that was a fringe benefit of Mr. Atkinson’s job. (Dkt
#24 at 2.) To the extent that the court applied the presumption too broadly, the ermuotddemnge the current

n

[€

it of

analysis. The Court correctly determihthat the Prudential policy went to Allred under ERISA. Additionally, the

Court correctly denied Allred’s sunary judgment motion on the Primeripalicy because of a genuine issue of

material fact with respect to forgery.

ORDER GRANTING MOTION TO AMEND [DKT.
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Formanv. Davis, 371 U.S. 178, 182 (1962)). Moreoveiistholicy is “to be applied with
extreme liberality.” Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 20(
(citations omitted). “The court considers fifeetors in assessing the propriety of leave to
amend—>bad faith, undue delay, prejudice todmgosing party, futility of amendment, and
whether the plaintiff has previously amendeel tomplaint.” Allred argues (1) that any
amendment is futile, (2) thatdre has been undue delay, and (3) that she will suffer prejudi
a result of the amendment.

Allred argues that any amendment is futile lseathe only evidence of forgery is exp
opinion that the Court should exckidFirst, there is no requirement that the Court look at th
strength of the evidence on a Motion to Ameidlditionally, as discussed above, the Court
already concluded that Carlson’s testimonyaofery is enough to survive the summary
judgment stage. Because Carlson’s testimony iexadtided, an amendment is not futile.

Next, Allred argues that thehas been undue delay and that any amendment will bg

unduly prejudicial. Allred claims that Atkina did nothing to obtain expert testimony to sup

her “reserved” cross-claims until well after tiscovery deadline and that Atkinson never sajd

she intended to assert a claim that Allred herself forged the documents.

Although Atkinson may have delayed in lging these cross-claims, undue delay by
itself is insufficient to justify denying a motion to ameri8bwlesv. Reade, 198 F.3d 752, 757
(1999) (“We have previously reversed the dénf a motion for leave to amend where the
district court did not provida contemporaneous specific fing of prejudice to the opposing

party, bad faith by the moving party, futility of the amendment.”). Allred should have beer

notice that Atkinson intended tosast these cross-claims. Atkion specifically reserved these

claims, and she has repeatedly argued that thexdots were forged. After consulting with 3
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expert, Atkinson asserted the claims she has eggesting for two years. The addition of th
cross-claims is nothing more than housekeepméitkinson’s part. Even with the amendmer
Allred’s argument remains the same—that tigmaiures on the change of beneficiary form a
authentic. The amendment is not undulgjpdicial. The Motion to Amend [Dkt. #72] is
granted.
1. CONCLUSION

Allred’s Motion for Summaryudgment [Dkt. #66] is DENIED.

Atkinson’s Motion to Amend Pleadings Assert Cross-Claims is GRANTED.

IT IS SO ORDERED.

Dated this 6th day of December, 2012.

OB

Ronald B. Leighton
United States District Judge
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