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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RICHARD ROY SCOTT,
NO. C11-5509 BHS/KLS

Plaintiff,
ORDER DENYING FIFTH AND
V. SIXTH MOTIONS FOR COUNSEL

KELLY CUNNINGHAM,

Defendant.

Doc. 196

Before the Court are Plaintiff's fifth and sixth motions for counsel. ECF Nos. 111 |and

128. Defendant opposes the motions and requests that the Court impose an appropriat
sanction to deter Plaintiff from filing duphtive motions. ECF Nos. 121 and 132. Having

carefully considered the motions, affidavitsspenses, and balancetbé record, the Court

finds that the motions for counsel should be déniDefendant’s request for sanctions will be

addressed in a separa¢port and recommendation.

BACKGROUND

Mr. Scott is the subject of case managenoedérs in the Western District because of a

long history of abusive litigation tactics. T8eurt is managing this case pursuant to those
orders. ECF No. 4, arfétott v. Seling, C04-5147 RJB, ECF Nos. 152 and 170 9.

On December 13, 2011, this Court reminded $tott of his obligiéons under the casg
management order. In particular, Mr. Scotswaminded that he shalbt file duplicative or
repetitive motions and that dawj so shall result in monetasgnctions or dismissal of the

action. ECF No. 98, p. 8. Four days ladtdr, Scott signed his sixth motion for the
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appointment of counsel. ECF No. 111 (filed Dmber 21, 2011). Before that motion was ripe
for consideration, Mr. Scott signed his seventtion for the appointment of counsel. ECF
No. 128 (signed January 2, 2012, filed January 5, 202addition to these two motions, M.
Scott has one other motion for counsel pending before this Court. ECF No. 109. He has

previously moved unsuccessfuftyr appointed counsel four timéhree motions and a motio

=)

for reconsideration), ECF Nos. 11, 23, 47 (reconsideration) and 82.
DISCUSSION

No constitutional right exists tgpointed counsel in a § 1983 acticforseth v.
Spellman, 654 F.2d 1349, 1353 (9th Cir. 198X8ee also United Satesv. $292,888.04 in U.S,
Currency, 54 F.3d 564, 569 (9th Cir. 1995) (“[a]ppoiment of counsel under this section is
discretionary, not mandatory.”) However, irxteptional circumstances,” a district court may
appoint counsel for indigemwtvil litigants pursant to 28 U.S.C. § 1915(e)(1) (formerly 28
U.S.C.§ 1915(d)) Rand v. Roland, 113 F.3d 1520, 1525 (9th Cir. 199@Yerruled on other
grounds, 154 F.3d 952 (9th Cir. 1998) (emphasis digop) To decidavhether exceptional
circumstances exist, the court must evaluath ltbe likelihood of success on the merits [and]
the ability of the petitioneto articulate his claimpro sein light of the complexity of the legal
issues involved.”Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986) (quoting
Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)). Aapitiff must plead facts that show
he has an insufficient grasp othiase or the legal issue involved and an inadequate ability to
articulate the factuddasis of his claim Agyeman v. Corrections Corp. of America, 390 F.3d

1101, 1103 (§ Cir. 2004).
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Thatapro se litigant may be better served with thssistance of counsslnot the test.
Rand, 113 F.3d at 1525. Moreover, the need fecdvery does not necessarily qualify the
issues involved as “complex¥\ilborn, 789 F.2d at 1331Most actions require development
of further facts during litigation. But, if all thatas required to estaltishe complexity of the
relevant issues was a demoastn of the need for develogmt of further facts, then
practically all cases would involve complex legal issueis.

In his sixth motion (ECF No. 111), Mr. Stmakes various allegations regarding hig
civil commitment case which is pending in Ki@gunty. Mr. Scott is represented by a public
defender, Pete MacDonald, in tmaatter. ECF No. 111, at 3. Thus, to the extent he belieyes

SCC staff are somehow interfering with his coimment case, his attorney may advocate those

174

issues for him before the judge in that case isliamiliar with the facts in that matter. Thesg
assertions do not support a conclusion that dka®gd circumstances exist in this case for the
appointment of counsel.

Mr. Scott also alleges the SCC mailroomwithholding “new incoming . . . evidence.’
ECF No. 111, at 2. According tmunsel for defense, she received Mr. Scott’s first discovery
request on December 21, 2011. Mr. Scott has geaviho “evidence” to date that the SCC
mailroom might withhold. These facts do soijpport a conclusion that exceptional
circumstances exist in this case foe appointment of counsel.

Mr. Scott asserts that hesha laptop computer and printeyt does not have a port to
view the contents of DVDs, CDs, or other étenic media. ECF No. 111, at 4. He also

asserts that all discovery in this case is “aggron CDs/DVDs” as are “the records of filing i

-

this case.”ld. The Court notes that Mr. Scottidiot propound any discovery until December
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17, 2011 and therefore, has had no discovergdk &t, electronic or otherwise. Further,
although Mr. Scott has requested that the def@ngvide discovery responses in electronic
format, the defense will be or has alreadyvted all discovery in hard copy. ECF No. 121
p. 3. In addition defense has been providihgorrespondence andealdings to Mr. Scott
only in hardcopy. According tthe Associate SuperintendeitSCC, Cathi Harris, Mr.
Scott’s computer was seized on August 17, 201kyaunt to a directedbom search based on
information that Mr. Scott had a photograpraafurrent staff member on his computer. EC
No. 122, 1 2, and Attachment AVhile various items were seized from Mr. Scott’'s room in
addition to the computer, no hardcopy documergse removed from Mr. Scott’s bedroom.

Id. The seizure of the computer and/or oikems are not at issue in this case. These

assertions do not support a conclusion that d»a®gd circumstances exist in this case for the

appointment of counsel.

Mr. Scott likens his current losg computer privileges to ancident that occurred in
2006, which he asserts, “effectively stopped [bf¢ctive court accessii three cases. ECF
No. 111, at 2. In facEcott v. Weinberg, C06-5172 was dismissed as a Rule 11 sanction d{
Mr. Scott’s litigation conductScott v. Nerio, C06-5340 was dismissed due to Mr. Scott’s
failure to pay a money sanction, asmbtt v. Bailey, C076-5173 was dismissed because Mr.
Scott failed to comply with a court ordefThese facts do notipport a conclusion that
exceptional circumstances exist.

Mr. Scott also complains about his alyitio obtain photocdps via the service
the SCC provides to residents as a court&yF No. 17 (First Harris Decl.), § 12. Accordin

to Ms. Harris, residents are nmeqquired to take advantage oétlservice. The SCC has an

L

le to

g
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approved vendor that provides photocopy servi€aspies are processed and charged to th

D

resident’s account unlebg is indigent. ECF No. 17 (Findtarris Decl.), Attab. B. Residents
who are indigent as defined in SCC policy reeaip to 90 photocopies a month at no cost {o
the residentld. (First Harris Decl.), § 12. Mr. Sast monthly income exceeds the maximuimm
income to receive photocopies without chartpk. Residents who arelseepresented in their
civil commitment cases, regardless of indigencaistaeceive copies at no charge for use i
their civil commitment cases onlyd. Mr. Scott receives a mdnly income of at least $737
per month; he is not indigent. ECF No. 27, plidaddition, Mr. Scott admits that he has
counsel in his civil commitment case. E®o. 111, p. 3. These facts do not support a
conclusion that exceptional circumstances exist in this case for the appointment of coungel.
In his seventh motion for the appointmef counsel (ECF No. 128), Mr. Scott

complains that the defendant has all of his rezardhis case, won't let any new discovery i

=)

and refuses to cooperate in any discovét@F No. 128, at 3. At the time his motion was

~—+

filed, no discovery was due. Mr. Scott propounbidfirst Court-approved discovery requeg

which the defendant received on December 21, 2011. ECF No. 121, at 2. Defendant states

that responsive documents will be provided/o Scott by the due date in hardcopy form.
ECF No. 132, p. 2.

In addition, Mr. Scott alleges the defendeeitises to give him any free supplies, “as
they were doing.” ECF No. 128, p. 1. Residents who are not indigent as defined in SCC
policy do not receive “free supplies.” ECNL33 (Declaration of Becky Denny), § 2. Mr.
Scott receives a monthly income of over $730rpenth. ECF No. 27, p. 3. He is not indigent

as defined in SCC policy. ECF No. 133 (Defirscl.), 1 2. The onlgxception is residents
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who arepro sein their civil commitment cases. Besauthose residents have a right to
counsel, the SCC provides photocopies@tost to the resident for uigsetheir civil
commitment cases. 1d. Now that Mr. Scott has counselhirs civil commitment case, he no
longer receives free copies for that calee. If Mr. Scott wishes to 2 obtain copies, he need
only pay for them.ld. These assertions do not supploet appointment of counsel in this
case.

Mr. Scott has not demonstrated excepti@r@umstances supporting the appointme
of counsel in this casalMilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986).

Accordingly, it iSORDERED:

(2) Plaintiff's motions for the appointmeat counsel (ECF Nos. 111 and 128) ar

DENIED.
(2) The Clerk of Court is directed to seaaopy of this order to Plaintiff and to

counsel for Defendant.

DATED on the_16th day of February, 2012.

/24“ A et

Karen L. Strombom
United States Magistrate Judge

nt
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