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© UNITED STATES DISTRICT COURT

; WESTERN DISTRICT OF WASHINGTON

AT TACOMA
8
DAVID D. ROUNTRY, CASE NO. C11-5575RBL
9
Plaintiff, ORDER GRANTING MOTION FOR
10 SUMMARY JUDGMENT
V.

11 [DKT. #15]

STATE OF WASHINGTON, MARK B.
12 HOLTHAUS and JANE DOE
HOLTHAUS and the marital community
13 thereof,

14 Defendant.

15

THIS MATTER is before the Court on Defeants’ Motion for Summary Judgment (DKt.
16

# 15). Plaintiff David Rountry was stoppedWiashington State Patrol Trooper Mark Holthaus
17

for failure to yield. He was ultimately arrested for failure to follow a lawful order and resisting
18

arrest. Rountry sued Holthaus and the Staliegiag Constitutional and state law tort claims.
19

Defendants seek summary judgment, argtinag Holthaus did not violate Rountry’s
20

constitutional rights, and thatev if he did, he is entitled gualified immunity. The State also
21

claims that it is not is naubject to suit under 81983, and bb#fendants argue that Rountry’

(%)

22
state law claims fail as a matter of latvor the reasons beloefendants’ Motion is
23
GRANTED.
24
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l. FACTS

With limited exceptions, the facts are usyglited. On May 29, 2009, Washington Stat
Patrol Trooper Mark Holthaus was travegiieastbound on Mounts Road when Rountry droy
his truck across Holthaus’ path. Def.’s Mott 8umm. J. (Dkt. # 15)Video from Holthaus’
vehicle shows Rountry failed to stop at the is¢etion, and failed to yi@lthe trooper’s right-of-
way. Decl. of Holthaus, Ex. 1, Video at :@3kt. #16); Decl. of Spurling § 10 (Dkt. #18).
Rountry disputes that he failed to yielgl.’s Resp. at 1:23-24. (Dkt. # 19).

Holthaus engaged his vehicle’s lights and Rouptilled to the side of the I-5 onramp.
Decl. of Holthaus, Ex. 1 at 1:05. Rountry wagatgd as Holthaus approached Rountry’s tru

and informed him that the conversation wam@peecorded by video and audio. Decl. of

Holthaus 1 6, 7 (Dkt. # 17). Holthaus citeauRtry for failing to yield under RCW 46.61.18Q.

Decl. of Holthaus, Ex. 2. Holthaus told Rountinat his name and ge number were on the
citation if he wanted to make aroplaint or challenge the citatiord. 9.

As Holthaus walked away, Rountry steppeddafuiis vehicle and walked toward him.
Decl. of Holthaus, Ex. 1, at 8:0%olthaus had his back to Rountrid. Holthaus turned and
firmly instructed Rountry to return to his veld, which Rountry responded, “You do not nee
point your finger at me.ld. at 8:07. Holthaus repeated hisronand at least six more times.

Decl. of Miller, Ex. A, Dep of Rountry at 2056-25; 21:1-9. Rountry heard the command but

remained outside of his vehicléd. After several instructions to return to the truck, Holthaus

placed one hand on Rountry’s shoulder as torebam to the vehicle in compliance with
Washington State Patrol predures. Decl. of Holthausl®; Decl. ofSpurling 13.
After a sixth warning to returto the vehicle, Holthaus infmed Rountry that he would

be placed under arrest if he did not returthotruck. Decl. of Holthaus 1 13. Rountry did n

N to

comply and began to twist his body away. DetHolthaus  14. Although Rountry did not
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run away or become violent, he continued tstwway from Holthausaising his hand over hi

head as Holthaus pinned Rountry against the tristk Holthaus placed Rountry in handcuffs

and guided him to the back seat of Holthaus’ efehi Decl. of Holthaus, Ex. 1 at 8:25. Rounfry

continued to resist the troapeinstructions to sitld. Holthaus read Rountry hidirandarights

and waited, with Rountry in the rear of the \@j for Rountry’s truck to be impounded. Ded|.

of Holthaus 1 14.

As Holthaus drove Rountry to Pierce County, Rountry told him, “I do want you to

know that I lost the circulatiom my right hand about ten minutago.” Decl. Holthaus (Ex. 3 at

49:30). This was nearly an hour after the arr&bt. However, Rountry told Holthaus to continue

and that he could wait to arrivejatl to remove the handcuffdd. Rountry did not notice any

markings or blood on his wrists. Decl. of Mil| Ex. A at 27-28. Rountry was charged with

failing to obey a lawful ordermal resisting arrest, both misdemeaaffenses. Decl. of Holthays

117.

Prior to this traffic stop, Rountry had begulled over on multiple occasions. Decl. of
Miller, Ex. A at 4. Rountry knew there was apess to properly challenge a citation, and
admits he had never gotten out of his vehiclenduprevious traffic stopbecause “it would be
unsafe to...get out of a vehicletifere was traffic or...a risk @ither causing an accident or
being hit by some oncoming vehicleld. at 4-7.

Rountry claims his wrists and shdalts were injured by the arresd. I 3.12-15. He
claims Holthaus violated his “(1) right to ree from unreasonable and excessive force und
the Fourth and Fourteenth Anmtiments, (2) right to be free frocruel and unusual punishmery
under the Fifth, Eighth, and Fourteenth Amendmearid (3) right to due process of law unde
the Fifth and Fourteenth Amendments.” Compl§ifit5.1-5.6. He alssserts state law batter

false arrest, and false imprisonment clairts. | 9 5.7-5.17.
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Defendants argue that all of Rountry’s claifa$ as a matter of law. They stress that
Holthaus is entitled to qualifteimmunity because he commitao constitutional violation, ang
even if he had, there was no clearly establishedo place him on notice that actions violate
any rights. Def.’s Mot. for Summ. J. at 8-1fihey also argue thatdrentry’s cruel and unusual
punishment, false arrest, battery, and falgerisonment fail as a matter of lawd. at 15-17.

Rountry’s Response includes a request fohurtdiscovery under Fed. R. Civ. P. 56(q
claiming that he needs to depose Holthaus taiolatdditional factsPl.’s Resp. at 6:1-6.
Rountry apparently wants Holthaus to admit fRatintry had minimal prior interaction with la
enforcement, and therefore was not a risk to HoltHalecl. of Ferrell at 2. Rountry’s
Response also disputes that he failed to yielgsisted arrest, and claims that the amount of
force applied was excessive.

Il. DISCUSSION

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkrial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merdstence of a scintilla of
evidence in support of the non-movingtya position is not sufficient.”Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Fattliaputes whose selution would not

affect the outcome of the suit are irrelevemthe consideration @ motion for summary

! Rountry’s request for additional time ¢onduct discovery under Rule 56(d) is
DENIED. The evidence Rountry seeks to obtaould not change the outcome of Defendan{

p—

W

S

Motion for Summay Judgment.
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judgment. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In other words,
“summary judgment should be granted wheegertbnmoving party fails to offer evidence fron
which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy 68 F.3d at
1220.

A. Holthaus is Entitled to Qualified Immunity

Under the qualified immunity doctrine, “gerknment officials performing discretionary

functions generally are shielded from liability fovil damages insofar @keir conduct does ng

violate clearly established statuy or constitutional rights afhich a reasonable person would

have known.”Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The pase of the doctrine is to

“protect officers from the sometimes ‘*hazy border’ between excessive and acceptable for
Brosseau v. Hauge®43 U.S. 194, 198 (2004) (quotiBgucier v. Katz533 U.S. 194, 206
(2001)). A two-part test resolves claims of lfied immunity by determining whether plaintif
have alleged facts that “make out a violatiom abnstitutional right,” and if so, whether the
“right at issue was ‘clearlgstablished’ at the time diefendant’s alleged miscondud®g&arson
v. Callahan 553 U.S. 223, 232 (2008)Claims should be resolvédt the earliest possible stag
in litigation” because qualified immunity protedficers from suit in addition to liability.
Anderson v. Creightqrt83 U.S. 635, 640 n.2 (1987).

Qualified immunity protects officials “who act ways they reasonably believe to be
lawful.” Garcia v. County of Merce®39 F.3d 1206, 1208 (9th Cir. 2011) (quothkderson
483 U.S. at 631). The reasonableness inquiopjsctive, evaluating ‘ether the officers’
actions are ‘objectively reasonabin light of the facts and circumstances confronting them,

without regard to their undgrhg intent or motivation.”Huff v. City of Burbank632 F.3d 539,

% In Pearson the Supreme Court reversed its previous mandateSaumierrequiring

—

S

e

district courts to decideach question in order.
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549 (9th Cir. 2011) (quotinGraham v. Connqr490 U.S. 386, 397 (1989)). Officials are
protected from reasonable legal mistakBaucier 533 U.S. at 205.
1. Lawful Arrest

Rountry asserts that “Holthaus lackeldasis to seize Mr. Rountry by stopping his
vehicle for failure to yield....” and thus, his FouAmendment rights were violated. Pl.’s Reg
at 6:15; 7:4-5. An “officer may detain [a]igen for a reasonable qed of time necessary
to...complete and issue a notice of traffitaction.” RCW 46.61.021. A notice of traffic
infraction may be issued for a failure to yield when committed in the officer’s presence. R
46.63.030. A person fails to yield “when two vehicgproach or enten intersection from
different highways at approximayehe same time,” and the driver the left does not yield the
right-of-way to the vehicle on the rightRCW 46.61.180. Holthaus hadobable cause becau
he observed Rountry’s failure to yield and inthaely initiated the #ffic stop. Decl. of
Holthaus § 5; Ex. 1 at 0:55. Rountry attempts to create an issue of material fact as to wh
failed to yield. Yet, this is irrelevant. Thesue is not whether Rountyielded, but if Holthaus
violated his constitutionalghts when he arrested him.

Rountry was arrested for failure to obey lawdudiers and resistingrast. It is against

the law for any person to “willfully fail or refuse to comply with any lawful order or directio

of a police officer. RCW 46.61.015(1)t is a misdemeanor to fail mmply with lawful orders|

RCW 46.61.015(2). Similarly, it i@ misdemeanor to intéonally prevent oattempt to preven
an officer from completing a lawful arresRCW 9A.76.040. Law enforcement officers may
arrest persons who commit misdemeanorrsés. RCW 10.31.100. Rountry contends that
Holthaus lacked authority to order him to rettorhis truck, because the traffic citation had b

issued and the stop was over. Hiere the arrest was unlawfuPl.’s Resp. at 8:1-2. Rountry

p.

Cw

se

ether he

een

claims that absent authority, the arngstated his Fourth Amendment rightkd. at 7.
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Holthaus’ authority to order Rountry tiee truck did not end because Rountry had
already received the citation. Rognivas given at least six veabwarnings—which he admits
he heard and ignored—and was informed that fatlm@mply with such orders would lead tg
his arrest. Holthaus issued the orders to control the scene and reduce the risk of injury tq
or Rountry posed by their location on the onrar8pe City of Spokane v. Hag® Wash. App.
653, 658 (2000)Penn v. Mimms434 U.S. 106, 111 (1977). Eveirewed in the light most
favorable to Rountry, the evidence does not sugpsrtiaim that the arrestolated his Fourth
Amendment rights because Holthaus was withirabitority to order Rountry to return to his
truck, and failure to obey was a misdemeanftense. Rountry was lawfully arrested.

2. Excessive Force

Rountry also claims that Holthaus violated his constitutional rights by exerting exce
force while making the arrest. Bl.Resp. at 9-12 (Dkt. # 19). The reasonableness of force
determined by “carefully balancing the natunel guality of the intrusion on the individual’s
Fourth Amendment interests against the cowaikng governmental ierests at stake.Deorle
v. Rutherford 272 F.3d 1272, 1279 (9th Cir. 2001) (citi@gaham 490 U.S. at 396). Courts
assess the “quantum of forceeddo arrest” by consideringhi type and amount of force
inflicted.” Id. at 1279-80. A court assesses the goverrahanérests by considering a range
factors, including “the severityf the crime at issue, whether the suspect posed an immedig
threat to the safety of the aféirs or others, whether he was agdiwesisting arrst or attempting
to evade arrest by flight,” or any other “exigent circumstancks.”

A court must judge reasonableness “frompkespective of a reasonable officer on thg
scene, rather than withett20/20 vision of hindsight.Graham 490 U.S. at 396. Courts must

make “allowance for the fact that policHicers are often forced to make split-second

himself

bSSive

S

of

1te

U

judgments—in circumstances that are tensegrtain, and rapidlgvolving—about the amount
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of force that is necessary in a particular situatidd.’at 397. Although the question is “highly
fact-specific,” the inquiry is objective: a counust ask “whether the officers’ actions are
‘objectively reasonable’ in ligt of the facts and circunaices confronting them.SeeScott v.
Harris, 550 U.S. 372, 383 (2004 kraham 490 U.S. at 397).

UnderGraham and viewing the facts in the light stdavorable to Rountry, no trier of
fact could find that the force used was exaassiHolthaus’ use dbrce was constitutional
because the governmental interests are upheldhan‘quantum of force” was reasonable.
Although Rountry had committed a minor offensel aid not seem to react violently, he did
actively evade arrest by twisting away from tifigcer, and lifting his arms over his head.
Rountry ignored six warnings to return to trisck, continued to walk toward Holthaus, and
ignored warnings that he would be arrestetkeidid not comply. Hthaus applied Washington

State Patrol approved techoes to make the arreSteeDecl. of Spurling § 17. Rountry’s clair

is insufficient when he admits that he lifted his arm above his head and twisted away from

Holthaus. SeeDecl. of Miller, Ex. A at 23-24. Rountnyever voiced a concern of injury, and
resistance only escalated the force used.

Moreover, Holthaus used the amount ottoreasonably necessary to effectuate the
arrest as a matter of law.oBntry admits that he was not compliant, and that some force wa
necessary during arrest him. He fails to sstjgauch less demonstratehat sufficient lesser
amount Holthaus could have appliggleeDecl. of Miller, Ex. A at 25. There is no evidence t
the force used was any greater than that reduinethat any reasonalidéficer would know that
the force applied was excessivdolthaus attempted to plac@mtry’s hands behind his back
but utilized a “wrist lock” €chnique and used the trucklegerage to overcome Rountry’s

resistance. Decl. of Holthaus § 14. Holthased only techniquegpproved by the Washingtor

n

his

RS

hat

~

State Patrol and never used a p@aor other device to restraRountry. Decl. of Spurling § 1]

ORDER GRANTING MOTION FOR SUMMARY
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Rountry cannot show that the force used amghing but the minimal amount necessary to
effectuate the arrest. Had Holthaus usedfl@se, he would not have arrested Rountry.
Holthaus did not violate Rountry’s constitutiomghts by using excessive force as a matter
law.

Even if Holthaus used excessive force, iswat clearly established at the time of the
arrest that the amount of forcppied violated Rountry’s rightsA clearly established right is
sufficiently defined in relation to particular facguch that a reasonable officer would unders
the action violates that righSee Anderson v. Creightot83 U.S. 635, 640 — 42 (1987).
Objective reasonableness is met if officerseafsonable competence could disagree on the
legality of the action.Malley v. Briggs475 U.S. 335, 341 (1986). Even if the force Holthau
applied was excessive, it would not be clea teasonable officer that Holthaus’ conduct wa
unlawful based upon Rountry’s resistancé® verbal commands and arrest.

Viewing the facts in the light most favoraliteRountry, Holthaus did not violate any
constitutional right. Even fie did, it was not clearly estaliisd at the time of the arrest.
Therefore, Holthaus is entitled to qualdienmunity. Defendast Motion for Summary
Judgment on this claim is GRANTED and PIdfigiclaim is DISMISSEDwith prejudice.

3. Qualified Immunity from State Law Claims

Rountry alleges claims against Holthaus fdsdaarrest, battery, and false imprisonme

Under Washington law, “qualified immunity frolability for false arrest and imprisonment”

nf

and

172}

nt.

extends to officers who carry out a statutory duty, according to procedures dictated to him by

statute and superiors, and acts reasonal8yaats v. Brownl39 Wash.2d 757 (2000) (citing
Guffey v. Statel03 Wash.2d 144 (1984). The evidence, viewed in the light most favorablé

Rountry, demonstrates that Holtlsazarried out his statutory dusigcording to the procedures

p to

of

the Washington State Patrol. Holthaus used apggrtechniques to effectuate the arrest, and

ORDER GRANTING MOTION FOR SUMMARY
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was in accord with the statutory duty toest a person for committing two misdemeanor
offenses. Because Holthaus’ actions meet the test set f@thffiey Holthaus is entitled to
qualified immunity. Defendants’ motion for surang judgment on Rountry’slaims for battery
false arrest and false imprisonment is GRANTED.
B. Rountry’s Remaining Claims far Civil Rights Violations

Rountry also alleges that Holthaus vieldtis rights under the Fifth, Eight, and
Fourteenth Amendments to be free from tarel unusual punishment, and violated his due
process rights. Pl.’s Compl. 5Qlaims arising under 8§ 1983 arigi“in the contexbf an arrest
... Is more properly characterizad one invoking the protectionthe Fourth Amendment...”
Graham,490 U.S. at 394. A]ll claims that law enforcement officers have used excessive
...In the course of an arrest...should balgred under the Fourth Amendment and its
‘reasonableness’ standard, rather undsubstantive due process’ approacid’ at 395.
Rountry’s claims fail because they mustdmalyzed under the Fourth Amendment. As
discussed above, Holthaus is entitto qualified immunity. ThyfKkountry’s claims of cruel an
unusual punishment and violation of his due pssagghts fail as a matter of law. Summary
judgment is GRANTED and Rountry’s claimse DISMISSED with prejudice.

C. Claims Against State of Washington

The Eleventh Amendment to the United 8sa€Constitution bars a person from suing
state in federal court without the state's cons&ete Seminole Tribe of Florida v. Floridbl6
S.Ct. 1114, 1131 (1996\atural Resources Defense Council v. California Dep't of Trarép.
F.3d 420, 421 (9th Cir. 1996). dslenth Amendment immunity extends to state agenc
Pennhurst State Sch. & Hosp. v. Holdeméb U.S. 89, 101-102 (1984Washington has not|
waived immunity from § 1983uits in Federal courtMcConnell v. Critchlow661 F.2d 116,

117 (9th Cir. 1981), citingskokomish Indian Tribe v. Franc269 F.2d 555, 561 (9th Cir|

force

d

€s.
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1959). Additionally, states are not pams for subject to suit under § 1983ee Arizonans for
Official English v. Arizona520 U.S. 43, 69 (1997\Will v. Mich. Dep’t of Stat®olice, 49 U.S.
58, 71 (1989). Accordingly, Rountry cannot sie State of Washington for a § 1983 damag
claim. Defendant’s Motion for Summary Judgrhen this claim is GRANTED and Rountry’s
claims are DISMISSED with prejudice.
[ll. CONCLUSION
Defendants’ Motion for Summary Judgmefidkt. # 15) is GRANTED and all ¢
Plaintiff’'s claims are DISNBSED with prejudice.
IT IS SO ORDERED.

Dated this 12th day of September, 2012.

OB

Ronald B. Leighton
United States District Judge
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