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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
BARNEY MCCLANAHAN,
Plaintiff, No. 11-cv-5623 RBL
V. ORDER DENYING MOTION FOR

TEMPORARY INJUNCTION
CITY OF TUMWATER,

Defendant.

In June 2011, the City of Tumwatemeved a yard sign from Plaintiff Barney
McClanahan’s property because the sign atlggklocked the sidewalk. Mr. McClanahan
asserts that the removal, authorized by a @itnance, is an unconstiional infringement of
his First Amendment rights. Mr. McClanaharlsga preliminary injurion preventing the City
from enforcing the ordinance. For the reasoel®w, the Court denies Mr. McClanahan’s
motion for a preliminary injunction.

|. FACTUAL BACKGROUND

In May 2011, Mr. McClanahan placed a numbkyard signs in front of his business,
Tumwater Pawn Brokers. PIMot. for Prelim. Inj. at 2 [Dkt. 10]. According to City
employees, one of those signs protruded indostdewalk, blocking thpublic right-of-way.

Dkt. 17 at 4. Mr. McClanahan asserts that tige svas wholly within his yard. Dkt. 10 at 2.
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The sign read “Stop Taking Our Propertyidadirected readers to a web address:
www.STOPThurston County.conid.

On June 11, 2011, after receiving complaintsighs throughout the city, Tumwater C
employees conducted a sweep, removing McClanalsagrisan the process. Def.’'s Resp. at 2
[Dkt. 17]. Mr. McClanahan, seeirtge sign being pulled, came outside to investigate. Dkt.
at 2. City employeesxplained that his sign @tked a right-of-way and therefore violated the
Tumwater Municipal Codeld. The City employees returned the sign, gave Mr. McClanahd
letter detailing the City’s sigardinance, and asked Mr. McChran to stake the sign farther
back. Dkt. 17at 5. Notably, the City employees didted no other signs on Mr. McClanahan
property. Id.

Mr. McClanahan objects to Tumwateruicipal Code § 18.44.080(1), which prohibits

signs “located upon or projectingenvpublic streets, sidewalks ghts-of-way, except those @

an official nature* The code defines signs of an “offithature” as “any sign posted by a log¢

government agency that is necessary to protect and regulate the public health safety and
welfare.” TMC § 18.44.015(EE).

Mr. McClanahan asserts that the ordinanapf/es individuals of their constitutionall
protected right to free speech.” Dkt. 10latThe City, on the otlmdnand, argues that the
ordinance “regulates signs in orde protect public health, safeaynd welfare.” Dkt. 17 at Zee
alsoTMC § 18.44.010(B). Indeed, the City’s traféngineer, John Logan, explains that
unauthorized signs in rights-of-wapstruct the vision of both pedeahs and drivers. Decl. of

John Logan at 6 [Dkt. 19]. Signs may pose ai@adr threat to small children, who may be

! Mr. McClanahan also objects to TMC §§ 18.44.070(K) (exempting politically-related signs from permitting
requirements); 18.44.120(B) (allowing city attorney to seek penalties for parties violating the ordinance); an
18.44.120(D) (allowing the City to immediately remove signs blocking rights-of-wHyese implementing

regulations appear to be ancillary, however, to § 18.44)08@({ich operates as the primary bar to signs that blq
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rights-of-way in Tumwater.
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hidden from the view of driverdd. Additionally, signs that blockhe rights-of-way may violat
federal laws protecting access to public spaces for the disahledt 8.
II. DISCUSSION
To obtain a preliminary injution, Mr. McClanahan must sho\{d) that he is likely to
succeed on the merits, (2) that he is likelgudfer irreparable harm in the absence of
preliminary relief, (3) that the balance of equities tips in his favor, and (4) that an injunctio
the public interestWinter v. Natural Res. Def. Counsel, 855 U.S. 7, 20 (2008)injunctive

relief is an “extraordinary remedy” that “may only be awarded upon a clear showing that {

plaintiff is entitled to such relief.1d. (citing Mazurek v. Armstrong20 U.S. 968, 972 (1997)).

A. Plaintiff Has Not Established a Lkelihood of Success on the Merits.

Mr. McClanahan asserts that the City impessibly restricts his speech in a traditiona
public forum. Dkt. 10 at 6. He further conterdat the City’s statute is vague, overbroad, a
constitutes a prior restraintd. at 12. Finally, Mr. McClanan asserts that the ordinance
violates the Washingh State constitutionld. at 14. Tumwater maintasrthat its ordinance is
constitutional under both the federal and statesttution. The Court wiladdress each of theg
in turn.

1. The City Ordinance is a Permissible Resiction of Speech in a Public Forum.

Mr. McClanahan correctly argues that publghts-of-way are a traditional public foru
“[P]ublic places historicallyassociated with free exercise of eegsive activities, such as stree
sidewalks, and parks, are consideseihout more, to be public forums.United States v.
Grace 461 U.S. 171, 177 (1983) (internal quotations omitted) (cRieigy Educ. Assn. v. Perr

Local Educator’s Assn460 U.S. 37, 45 (1983)).
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In public forums, the government’s ability ¢constitutionally restrict expression is very
limited. “[T]he government may enforce reasonable time, place, and manner regulations
as the restrictions are content-neutral, areomdy tailored to serva significant government
interest, and leave open ample alégive channels of communicationGrace 461 U.S. at 177
(internal quotations omitted) (citirgerry, 460 U.S. at 45). Tumwatargues its restriction is a
time, place, and manner regulation and mést Supreme Court’s prescriptions.

Mr. McClanahan claims that the City’s andince is a content-based regulation subjeq
strict scrutiny. SeeDkt. 10 at 8, 12. The City claims the ardnce is content neutral. Dkt. 17
9. Dealing with content-basedstactions, the Court applies aghier, strict scrutiny standard.
To permissibly enforce a contelp&sed restriction, “[the state] stushow that its regulation is
necessary to servecampellingstate interest and thiatis narrowly drawn to achieve that end.
Perry, 460 U.S. at 45 (emphasis added).

As Tumwater’s ordinance undoubtedly curt&ite speech, “the Government bears th
burden of proving the constitutionality of its action&Jhited States v. Playboy Entm't Group,
Inc., 529 U.S. 803, 816 (2000).

The City has shown the ordinance to bbeasonable time, place, and manner restricti
as it has demonstrated that the ordinancergent neutral, narrowly tailored to serve a
significant government interest, and leavpen ample means obmmunication.

a. The City’s Restriction is Content Neutral.

The primary consideration to determine emtneutrality is “vinether the government
has adopted a regulation of spebeltause of disagreement with the message it conviyartl
v. Rock Against Racism91 U.S. 781, 791 (198 enotti v. City of Seatt)el09 F. 3d 1113,

1128 (9th Cir. 2005). The Court must lookhie government’s purpose as the controlling
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consideration.Ward, 491 U.S. at 791. “A regulation thsgrves purposes unrelated to the
content of expression is deemeditnal, even if it has an incidéal effect on some speakers of
messages but not otherdd.

In this case, Tumwater’s limitation—barg signs “located upon or projecting over
public streets, sidewalks or rights-of-way, exdiese of an official nature”—is based on
location and speaker rather than cont@C § 18.44.080(1). The codioes not differentiate
between different types of speech favoring sao@ent by permitting it to be placed in the
right-of-way while prohilting other content.

The Ninth Circuit has held that an enfora@arhofficer may look to the “content neutral
element[] of who is speaking through the sigRé&ed v. Town of Gilbert Arizona87 F.3d 966,
976 (9th Cir. 2009). The Tumwater code akoonly signs “posted by a local government
agency.” That agency then is “speakingtigh the sign.” The enforcement officer need not
consider the substance of the sign’s messaglg the neutral element of whether a local
government agency placed it in the right-of-way.

The City did not remove Mr. McClanaharsgn based on “disagreement with a mess
sought to be conveyedG.K. Limited 436 F.3d at 1071. Rather, it was removed because i
in the right-of-way and because it was platced there by a governmental agency. The
ordinance is content neutral.

b. The City’s Ordinance is Narrowly Tailored to Advance a Significant
Government Interest.

Though Tumwater’s sign ordinance is content reduit must also be narrowly tailored
actually advance a significant governmental interégard 491 U.S. at 791. The regulation,
however, “need not do so in the leeestrictive or intrusive way.'Ward, 491 U.S. at 798-99;

Reed 587 F.3d at 979 (quoting.K. Ltd, 436 F.3d at 1073-74). Rather, “the requirement of

age
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narrow tailoring is satisfied dong as the ... regulation prates a substantial government
interest that would be achieved le$tectively absenthe regulation.”Ward, 491 U.S. at 799
(internal quotations omitted). The government’s chosen means of promoting its interests
however, may not be “substantiabiroader than necessanid.; Reed 587 F.3d at 979.

The Court looks to the challenged code itseiétermine what interests the city attem
to advance by restricting speecBee Foti, 146 F.3d at 637 (“The Cityasserted interests in t
ordinance are the oft-invoked amell-worn interests in prevemigy visual blight and promoting
traffic and pedesian safety.”);Reed 587 F.3d at 9755.K. Ltd, 436 F.3d at 1072. The
Tumwater code states in relevant part that, ‘thesintent of these retgions to protect public
safety.” TMC 18.44.010(B).

The interest in public safety is “reagilecognized as [a] significant government
interest[].” Reed 587 F.3d at 979 (relying dvietromedia v. City of San Dieg#53 U.S. 490,
507-508, 101 S.Ct. 2882, 69 L.Ed.2d 80 (198k)e World One Family Now v. City and Cout
of Honoluly 76 F.3d 1009, 1013 (9th Cir. 1996)). The Gitigentification in the code of the
recognized interest satisfies the requirementtti@government put forth a significant interes
Reed 587 F.3d at 980 (citinGet Outdoors Il v. City of San Diegs06 F.3d 886, 893-94 (9th
Cir. 2007)).

TheReedCourt held that time and place limitatioms event signs actually did advanc
the government’s interest and were not substilnbroader than necessary, 587 F.3d at 980
acknowledged that while the limitations may not allow for the optimum exposure and
convenience, that was not the appropriate telst.The test is whether the government’s mea

were substantially broader than necesdaryquotingG.K. Ltd, 436 F.3d at 1074). Because
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the city allowed the signs on a limited timeframiéh specific location limitations, the ordinan
was not overly inclusiveReed 587 F.3d at 981.

Tumwater similarly restricts the location €ijns, but otherwise allows signs with
political and other kinds of speech. Though timstation may not allow the person placing th
sign “optimum exposure and convenience,” it doesnit such speech when it is not placed i
the right-of-way. Mr. McClanahan displayed atBegns not within theight-of-way, including g
larger sign with the same message as theGiyremployees removed. Mr. McClanahan wa
able to retrieve the sign and was able to disftlan a nearby locationot within the right-of-
way.

Tumwater’s interest in traffisafety and aesthetics isewognized government interest,
Its means of advancing and defending this interest are not substanbaebthan necessary
The code is narrowly tailored to adwee a significant government interest.

c. The City’s Ordinance Allows for Ample Alternative Methods of
Communication

Mr. McClanahan has many alternative methotisommunication available. Even if
those methods are not his preference, the Ninth i€mas held that the test is not one of opti
convenience, but whether the regulation “foreglsgan entire medium of public expression
across the landscape of a pardée community or settingReed 587 F.3d at 980 (internal
guotations omitted) (quoting.K. Ltd, 436 F.3d at 1074).

Mr. McClanahan asserts thatgls precisely what the Cityegulation has done. Dkt. 1

at 10. Considering a permit requirement exicgpfor temporary event-based signs, however

e

—
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Reedaffirmed the District Court’s proposed ahiative means of communication. 587 F.3d 980-

81. These included: “distribuny leaflets, sending email megea or mail advertisements,

walking the sidewalks with signs advertising teirch services, posting signs carrying religi

DUS
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messages on their own property, and advadgisi the newspaper, phonebook or other print
media.” Id. Similar alternatives exist to Mr. McClarain addition to the seemingly superig
alternative of which he has availed himself, pagtiis sign mere inches back so that it does
protrude into the right-of-way.

2. Tumwater’s Ordinance is Not Unconstitutionally Vague

Mr. McClanahan claims that Tumwater’s ordinance is unconstitutionally vague as t
statute neither defines right-of-waor “articulates any standards used by city enforcement
for evaluating the location of a sign.” DRD at 13. Mr. McClanahapears the burden of
proving this claim.Hill v. Coloradg 530 U.S. 703, 732 (2000) (pétiters failed to establish
that the challenged statute was unconstitutionally vagtueyian Life of Washington, Inc. v.
Brumsickle 624 F.3d 990, 1019-21 (9th Cir. 2010) (Humate failed to establish that terms if
the statute were uncortstionally vague).

Though Mr. McClanahan accurately points ouwttttie city ordinance does not define |
term “right-of-way,” the test for vagueness is not whether it is defined within the statute. &
“[a] statute can be impermissibly vague for eitbetwo independent reasonBirst, if it fails to
provide people of an ordinary intelligencesasonable opportunity tonderstand what conduct
it prohibits. Second, if it abbrizes or even encourages arbitrary and discriminatory
enforcement.”Hill, 530 U.S. at 732.

The Supreme Court does not employ amexdl legal analysis to make this
determination; it follows common sense loghdill, 530 U.S. at 732 (saying, “[t]he likelihood
that anyone would not understaaaly of those common words seems quite remote”). That
anyone would not understand the termglit-of-way” is similarly remote.

The Ninth Circuit and the Washington Supre@wurt have each dealt with statutes th

=

not
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staff

—
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Rather,

included the term “right-of-way” and have rfound those statutes impermissibly vag@K.
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Limited 436 F.3d at 1076&ollier v. City of Tacomal21 Wn.2d 737, 744 (1993). The
Washington Supreme Court apparently rebedestimony from a Tacoma Public Works
Department employee to understand precisely witiereity prohibited ceain signs and still dig
not consider the term impermissibly vaguollier, 121 Wn.2d at 743-44 fn.2.

The ordinary meaning of right-of-way isfBaiently clear. This is not a complex
ordinance and only one location, the right-of-waygtisssue. Othelig violation of the
ordinance did not claim they were confusedioclear as to what the ordinance mandated. A
person of ordinary intelliger®@ has a reasonable opportutdyinderstand the conduct the
ordinance prohibits.

Mr. McClanahan has offered no evidence thatordinance authorizes or encourages
discriminatory enforcement, the waydballenge a statute for vagueness uitigr 530 U.S. at
732. Therefore his claim fails this test for anstitutional vagueness as well. The Supreme
Court has said, “[a]s always, enforcement requires the exercise of some degree of police
judgment.” Id. at 733. Here, as discussed below, theadth of the statute ensures that
enforcement cannot be arbitrary or discriminatory as the statute delegates almost no disg
enforcement officers.

Given the lack of demonstrated confus#nd the lack of evidence of arbitrary or

discriminatory enforcement, the Court holdattthe ordinance is not unconstitutionally vague

3. Tumwater’s Ordinance is not Overly Broad

Mr. McClanahan relies on the overbreadthtdoe for standing on behalf of others to
assert that this statute violates their rights by chilling their constitutionally protected expre
conduct. Broadrick v. Oklahoma413 U.S. 601, 612 (1973). The Supreme Court has caref
circumscribed this doctrine to prevent courtarrprohibiting states &m enforcing a challenge]

law in situations where it is validd. at 615. To limit this docine, the Court requires
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“particularly where conduct and not merely speisdhvolved...that the ovéreadth of a statuts
must not only be real, but substahtis well, judged in relation to the statute’s plainly legitimate
sweep.” Vincent 466 U.S. at 799 (quotingroadrick 413 U.S. at 615).

Requiring “substantial overbreadth,” the Cours$ Btated that “[tjh&are possibility of
unconstitutional appli¢an is not enough.”Erznoznik v. City of Jacksonvillé22 U.S. 205, 21}y
(1975). The statute must “significantly compromise recognized First Amendment protections of
parties not before the court for it to faeially challenged ooverbreadth grounds.Vincent
466 U.S. at 801.

Mr. McClanahan bears the burden of provingt tthis statute is overly broad and has
failed to do so.Hill, 530 U.S. at 732 (petitioners failed to establish that the challenged stafute
was overbroad). Mr. McClanahan has not shtvat application of tis statute would be
unconstitutional as applied to anyrthparty not before the CourfThis is critical because as
applied to Mr. McClanahan, the applicatiointhe ordinance wasonstitutional.

Even if he had standing, Mr. McClanahars lfailed to show that the statute is
substantially overbroaaind would significantly compromiseri Amendment protections in ap
impermissible manner.

4. Tumwater’s Ordinance Does Not Constitute a Prior Restraint

Mr. McClanahan argues that giving public oféils “the power to deny use of a forum |n
advance of actual expression” constitutgsiar restraint. Dk 10 at 13 (relying ofVard 491

U.S. 795 fn. 5).

=

World Wide Ruslklarifies that lgislative discretion to restrict speech is not the primgry

concern under the prioestraint doctrineWorld Wide Rush, LLC v. City of Los Ange&36

[4%)
o

F.3d 676, 687 (9th Cir. 2010). Rather, the concgpitally arises when “discretion is delegat

to an administrator, police offer, or other executive officiahs opposed to a legislative body.
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Id. at 688 (internal quotatns omitted) (relying ohong Beach Area Peace Netwpt4 F.3d

1011, 1042 (9th Cir. 2008)). To cortex curtail the poteral for this abuse, “[rlegulations mus$

contain narrow, objective, and definite stamidato guide the licensg authority and must
require officials to provide an explanation for his decisiodrld Wide Rush606 F.3d at 687
(internal quotations omitted). Alternativelyethegulation may not ban expression but regulz
it as to time, manner, and plad@o Ino, Inc. v. City of Bellevyd32 Wn.2d 103, 126 (1997).

Here, little opportunity for abuse of distom exists because there has been no deleg
of discretion. In fact, an enforcement agentdusthority to consider onlwhether the sign is in
the right-of-way, and if so, whether it is afficial sign. By canparison, under a permitting
structure, the official would & the authority to grant or dg a permit on a case-by-case bas
for the speaker to exercise his or Rest Amendment rights in the forungee e.gForsyth
County v. Nationalist Movemer&05 U.S. 123, 130-31 (1992) & breadth of Tumwater’s
restriction leaves almost nosdretion in the hands of tledficer and therefore does not
constitute an unlawful prior restrd. Furthermore, as discussed above, Tumwater’s ordinat
a valid time, manner, and place restriction.

5. Plaintiff Has Not Properly Asserted Claims Under the Washington State
Constitution.

Mr. McClanahan cursorily alleges a claim under the Washington State Constitution.

Article 1 8§ 5 of the Washington Constitution provides, “[e]very person may freely speak, v
and publish on all subjects, being responsibletferabuse of that rigtit Washington State
courts have determined that strict scrutinplegs to all time, manneand place restrictions on
speech under the Washington Constituti@ullier, 121 Wn.2d at 747. Rather than showing
that a restriction advancedmggnificantgovernment interest as under the federal constitution

Washington courts have requirtidht the restriction advancecampellinggovernment interest.
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Id. Further, in at leagine similar situation, the governmenterest in aesthetics and safety di
not rise to a compelling state interekt. at 754-56.
However, in order to demonstrate that gtate constitution rather than the federal

constitution applies, the plaintiff stiallege six factors laid out Btate v. Gunwall106 Wn.2d

54, 58 (1986).Collier, 121 Wn. 2d at 748 fn. 5. As these @astwere not set forth in this case

the issue is not properly before tidsurt. It would be inapproptiato hear this state claim in
the absence of requisite analysis #matefore the Coudeclines to do so.

B. Plaintiff Has Not Established a Lkelihood of Irreparable Harm, an
Equitable Entitlement, or that an Injunction Is in the Public Interest.

Though failure to show the likelihood of success on his constitutional claim is fatal
motion, Mr. McClanahan’s request for emunction also fds the remainingVinterelements.
555 U.S. at 20.

The City’s ordinance did not impermissibistrict Mr. McClanahan’s First Amendme
rights. As a result, he did not suffer amnstitutionally ecognized harm when the City
enforced the ordinance. He, therefore, mibt suffer irreparable harm as the sec@fhnter
prong requires. Winter, 555 U.S. at 20. There is no batarof equities that tips in Mr.
McClanahan’s favor. He is still free to displany sign he would likeutside of the right-of-

way.

*k%k
*k%k
*k%k
*k%k
*k%k

*k%k
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The public interest in right-of-way safetgchaccessibility render MMcClanahan’s request
impracticable. The Supreme Court and Ni@ircuit have recogmed the significant
governmental interest in traffic safety. Thaenest is the public terest and trumps Mr.

McClanahan’s private interest in displagihis signs in the public rights-of-way.

It is soORDERED that Plaintiff McClanahan’s motion for a preliminary injunction is

thereforeDENIED.
2oy Ll

Ronald B. Leighton
United States District Judge

DATED this 6th day of March, 2012
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