Silva v. McK

© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

&

tnna et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MATTHEW SILVA,

Plaintiff,
V.

ROB McKENNA, JOHN S. BLONIEN,
DOUGLAS CARR, KIMBERLY

FRINELL, AMANDA MIGCHELBRINK, No. C11-5629 RBL/KLS

ELDON VAIL, DAN PACHOLKE,

STEVE SINCLAIR, CHRIS BOWMAN, ORDER GRANTING MOTION FOR
CHUCK PEASE, OFFICIAL JURGENSEN, EXTENSION TO FILE REPLY AND
LINDA MICHAEL, DAVID S. ROBERTS, DENYING MOTION TO COMPEL

TAMARA ROWDEN, RONALD
FREDERICK, DEVON SCHRUM, LORI
SCAMAHORN, DENNIS DAHNE, KERRI
McTARSNEY, CORYDON WHALEY,
CLINT MAY, CHERYL SULLIVAN,
VANESSA COLEMAN, TIMOTHY LANG,
HEIDI HOLLAND, DANIEL JUDGE, PAT
GLEBE, JEFFREY UTTECHT, CHARLES
JONES, GREGORY F. JONES, NORMAN
GOODENOUGH, SCOTT FRAKES, MARK
MILLER, MELINDA FERRELL, HAROLD
ARCHIBALD, and ROD ASKELSON,

Defendants.

Before the Court is Plaintiff's Motion to @gel. ECF No. 74. The Court has reviewe
the motion and supporting Decléom (ECF No. 75), Defendanteesponse (ECF No. 78), and
Plaintiff's reply with a requedbr an extension of time (ECRo. 90). The Court finds that
Plaintiff’'s motion for an extension of time (ECFONI0) shall be granted and his reply is deen

timely filed and will be considered by the@t. The motion to compel will be denied.
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BACKGROUND

Plaintiff alleges that on November 9, 20&fendants McKenna, Blonien, Carr, Frinel
Vail, Pacholke, Dahne, May, and Coleman conspicetransfer him fronthe Stafford Creek
Corrections Center (SCCC) tcethvashington State Penitentigky/ SP) and that they unlawfully
infracted and sanctioned him because they Kmewas suing several SCCC employees and |
he was engaged in depositiom&lather discovery that would expose misconduct. ECF No.
5. Id. He also claims that these defendants@itbd SCCC staff to withhold his legal files
from him and that Defendants Whaley &alr stole some of his legal materiéd., at 6. After
he filed a personal restraint petition witle ttWashington Court of Appeals (Cause No. 07-2-
01595-3), the Attorney General’s Office voluntanigcated the guilty finding and vacated the
sanctions against himd., at 7.

Plaintiff alleges that on October 1H)09, Defendants McKenna, Blonien, Carr,

Migchelbrink, Vail, Pacholke and Sinclaiomspired and transferred him from the Monroe

Correctional Complex (MCC) to ¢hWashington State Rigentiary (WSP) after learning that he

had acquired their retirement account informatloough a Public Records Act (PRA) request.

ECF No. 8. Plaintiff also claims that these aeffents and others withheld his legal materials,
caused him to miss court appearances, falsfrethfraction report agast him, and subjected
him to inhumane and unlawful conditionhile he was housed in the WSP IMUdl., at 7-10.
Plaintiff alleges that Defendants McKenidonien, Carr, Frinell, Migchelbrink, Vail,
Pacholke, Sinclair, Bowman, Rowden, Frederischrum, Scamahorn, Dahne, McTarnsey, af
May have been censoring his grievances by deling that he removdlaase law, RCW and
constitutional citations. He allegéhat at least 50 grievancesbdeen rejected in this manne

while “other prisoners’ grievaces” have been approveldl., at 12.
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Plaintiff alleges that on September 29, 2010ebdant Sullivan illegally restricted two
pieces of “special mail” addressed to himiethincluded documents Plaintiff had requested
under Washington’s Public Records Add., at 12.

Plaintiff contends that the foregoing contlaonstitutes retaliation, violation of due
process, racketeering (18 U.S&1341), cruel and unusual punishment in violation of the
Eighth Amendment, negligence, fraud, false imprisonment and outrage, violation of the Fi
Amendment (religion, mail restriction, grievanceplation of the Religious Land Use and
Institutionalized Persons Act (RLUIPA4Z USC § 2000cc), and violation of the Equal
Protection Clause. ECF No. 7, at 14-17.

DISCUSSION
A. Rule 37 Certification Requirement

Rule 37 states, in relevant part, that a ovoto compel “must include a certification thg
the movant has in good faith conferred or attechpdeconfer with the person or party failing tg
make the discovery in an effort to secureittiermation or material without court action.”
Fed.R.Civ.P. 37(a)(2)(B) (emphasis added). ddmpanion local rule requires that such good
faith conference must be either face-to-facbytelephone. Local ReiCR 37(a)(2)(A).

Mr. Silva states that it islearly established in the redathat he has asked defense
counsel to meet and confer redjag discovery issues. ECFoN74, at 1. The Court noted the
parties’ failed attempts at resolving someladir discovery issues in its Order dated April 20,
2012. ECF No. 89. Although it is not entirely cledrether those discussions were meant to
include the written discovery asue in this motion, counsel fDrefendants does not dispute th

Mr. Silva has attempted to confer. Thug @ourt will reach the merits of the motion.
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B. Motion to Compel

Federal Rule of Civil Procedure 26(b) esistits the scope of discovery and states in
pertinent part:

Parties may obtain discovery regardimy aonprivileged matter that is relevant

to any party's claim or defense -- inding the existence, description, nature,

custody, condition and location of any documsesr other tangible things and the

identity and location of personshw know of any discoverable matter.
Fed. R. Civ. P. 26(b)(1).

The court may order discovery of any mattdevant to the subgt matter involved in
the action. Relevant information need not beiadible at the trial ithe discovery appears
reasonably calculated to lead to the discowddmissible evidence. “Relevance for purpose
of discovery is defined very broadlyGarneau v. City of Seattl&€47 F.3d 802, 812 (9th
Cir.1998).

“The party seeking to compdiscovery has the burden of establishing that its reques
satisfies the relevancy requirements of Rule §&jb The party opposing discovery then has
burden of showing that the discovery shdoddprohibited, and the burden of clarifying,
explaining or suppontig its objections,Bryant v. Ochoa2009 WL 1390794 at * 1 (S.D.Cal.
May 14, 2009), and is “required to carry a hebuyden of showing” why discovery should be
denied. Blankenship v. Hearst Corpb19 F.2d 418, 429 (9th Cir.1975)ee alsoPulsecard,
Inc. v. Discover Card Serv., Ind68 F.R.D. 295, 309 (D.Kan.1996JcCoo v. Denny;s192
F.R.D. 675, 693 (D.Kan.2000) (denying motiorctompel production of documents where
moving party failed to demonstrate how her regéesproduction, which appeared irrelevant
its face, was relevant or would leadthe discovery of admissible evidence).

Relevance within the meanindg Rule 26(b)(1) is considerbbbroader than relevance fq

trial purposes.See Oppenheimer Fund v. Sangddf¥/ U.S. 340, 351, 98 S.Ct. 2380, 57 L.Ed.
ORDER -4

bS

he

r

2d




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

253 (1978) (citation omitted). For discovery pwes, relevance means only that the materials

sought are reasonably calculated to leaithéodiscovery of admissible evidendéd.

In this motion, Plaintiff seeks an ordercompel “complete, non-evasive answers and
responses” to the First Sets of Interrogatories and Requests for Production of Documents
directed to Defendants McKenr@ainell, Migchelbrink, Pachkk and Rowden. ECF No. 74.
He argues thall of the answers provided by these Defents were evasive, that they have
waived all of their answers, and that they htaiked to sign their intgogatories under oath as
required by the Federal Rules of Civibeedure. He also seeks sanctiolgs. In his reply,
Plaintiff states that he need not identify whif Defendants’ answers and responses are eva
because it is a waste of everyorgse to “state the obvious ovand over again. The fact is
that the defense failed to return answers andresgs to all of Mr. Sila’s discovery requests.”
ECF No. 90, at 2.

Although Plaintiff may find it avaste of time to state “th@vious over and over again”
this is exactly what is required. Vague allégas that the responspsovided by the Defendant
are evasive or boilerplate are not sufficientaiflff seeks an order compelling discovery — hq
has the burden of establishing that his requestsfy the relevance requirements of Rule
26(b)(1). He has not done so.

1 InterrogatoriesNos. 1, 2, 3, and 4. In these interrogaties, Plaintiff seeks
information relating to Defendants McKennainetl, Migchelbrink, Pacholke and Rowdens’
residence and work addressaates of birth, other names, reasons for name changes,
occupations for past ten yednscluding names of supervisors, gross monthly income and
reasons for termination), arrest record, conwdjanvolvement in all other civil litigation (as

party, witness or otherwise), and workers cemgation claims. ECF No. 74, Exhibits 1-5.
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Defendants objected to these interrogatoriethergrounds that the information sought is not
relevant to the claims raiséd Plaintiff's complaint andhe interrogatories are compound.
Plaintiff argues that Defendant€ompound” objection is baselessless it is claimed that the
compound subparts violate the numerical limitsinterrogatories. ECF No. 90, at 4-5.

The interrogatories are compound. For example, Interrogatory No. 1 asks Defenda
identify not only each job held for the past teange but to provide descriptions of the work

performed, detailed explanations of reasons fonitgation, and descriptions of the businesse;s

INts to

SeeTrevino v. ACB American, In@232 F.R.D. 612, 314 (N.D.Cal.2006) (where interrogatories

contain three inquiries, they are compound draikl be counted as tle@énterrogatories).
However, Plaintiff is correct &t the compound nature of thestemogatories wuld not absolve
Defendants from answering therd. Even if each interrogatory @unted as two or three, theg
number would simply count toward Plaintiff's linof twenty-five interrogatories under Rule 3

Plaintiff has, however, failed to demonstrtte relevance of the information he seeks
these interrogatories. There mbstsome basis to support Plaintiff's discovery requests. E\
when “relevance” is interpreted broadly to includatters that “are reasonably calculated to g
to the discovery of admissible evidence (sed ReCiv.P. 26(b)), it ientirely unclear how
Defendants’ dates of birth, monghivages, and home addressearon Plaintiff's claims that
Defendants violated his dgeocess or Eighth Amendmaenghts by transferring him in
retaliation for his litigation activities.

Plaintiff has not met his burden of showihg relevance of the information sought in
these discovery requests. Therefore,rfifflis motion to compel answers to these

interrogatories iI®ENIED.
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2. Request for Production No. 2: This request seekgpies of any employment
agreement, contract or other record sigmg@efendants for any job positions held by
Defendants during the period of time covered by these discovery demands. Defendants @
on the grounds that thegeest is not relevant.

Here again, Plaintiff providaso reason why this information is relevant or necessary
proving the claims raised in his complaint. Thetion to compel furthetesponse to this reque
is DENIED.

3. Interrogatory Nos. 5, 6, 7, 8 and 9 and Request for Production Nos. 1, 3, and
4. Defendants McKenna, Frinnell, Migcheltki Pacholke, and Rowden asserted various
objections to some of these discovery requedtpimyided answers subjetct their objections.
The answers provided are individual to each efllefendants. Plaifitiprovides no reason why
the objections and/or the responpesvided are non-responsive egtéo state that he does nof]
believe Defendant McKenna’s statement in respdo Interrogatory Nos. 5 and 6, where Mr.

McKenna states that he “has dioect knowledge regarding theaghs made by the Plaintiff in

his complaint.” ECF No. 90, at 2. He argues latMcKenna had a duty to investigate further

before answering his discovery requests. In response to Interrogatory No. 5 (asking for th
identity of persons with knowledge or informatiof Plaintiff’'s claims) and Interrogatory No. 6
(asking for a description of material facts updnich the defendants based their answers to tl
complaint), Mr. McKenna stated that he was namnethe complaint due to his position as the
Washington State Attorney Geneaaild therefore, his answers woblel based on a lack of dire
knowledge. ECF No. 74, at 17. While it is cldgsat Plaintiff is unhappyvith this answer, Mr.
McKenna responded to the interrogatories uddin and cannot be compelled to provide

information that he does not have.
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Plaintiff's motion to compel furtheesponse to these discovery requesRESII ED.

4, Interrogatories 10, 11, and 12 and Requestsfor Production 5and 6. These
discovery requests seek information relatingh Defendants’ legaépresentation, whether
money has been paid for legal representatiocuments relating to the parties’ legal
representation, the legal representation ofrdlif®@C employees, and the payment of settleme
and judgments by DOC employees. Defendants aujdbiat these discovery requests are no
relevant to the claims raised in Plaintiff'snaplaint. They also objected that some of the
information requested is protected by thermtey/client and workroduct privileges.

For example, in Interrogatory No. 10 aRdquest for Production No. 5, Plaintiff asks t}
Defendants to detail what stepsre taken to obtain legal counsel, whether money was paid
representation, and to produce documents creamtegl/iewed in connection with that
representation. ECF No. 74, at 33. Defendarsisarded that Interrogatory No. 10 and Requ
for Production No. 5 seeks information that is négvant to the claims iRlaintiff's complaint
and that the document requeséks disclosure of informatigarotected by the attorney-client
and work product privileges.

Plaintiff argues that Defendants must offestual support for their claim of privilege.
ECF No. 90, at 5. However, Plaintiff has piasil no reason why the information he seeks is
relevant to proving his claimddis motion to compel furtheesponse to these requests is
DENIED.

C. Signing Discovery Under Oath

Plaintiff contends that Defelants’ answers to interrogatesiare defective because the

signature blocks do not comparith the requirements of Fed®&v.P. 33 or 28 U.S.C. § 1746.

Plaintiff argues that, because Defendants attested under penadiyjurf under the laws of the
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State of Washington instead of federal law, DdBnts would not be subject to the penalties
perjury in this forum. Rul83 requires that discovery resges must be signed under oath. 2
U.S.C. § 1746 applies undany lawof the United States:
Wherever, under any law of the United States or under any rule,
regulation, order, or requirement made parguo law, any matter is required or
permitted to be supported, evidenced, established, or proved by the sworn
declaration, verification, certifate, statement, oath, dfidavit, in writing of the
person making the same (other than a deposition, or an oath of office, or an oath
required to be taken before a specifific@l other than a notary public), such
matter may, with like force and effebti supported, evidenced, established, or
proved by the unsworn declaration, cectitie, verification, or statement, in

writing of such person which is subs@&bby him, as true under penalty of
perjury, and dated, in substally the following form:

(2) If executed within the United Sés, its territories, possessions, or

commonwealths: “I declare r(@ertify, verify, or stateunder penalty of perjury

that the foregoing is true amdrrect. Executed on (date).

(Signature)”.
28 U.S.C. § 1746.

Plaintiff's motion iSDENIED.
D. Motion for Sanctions

Federal Rule of Civil Procedure 37 providkat if a motion to compel discovery is
granted or if the requested discovery is pided after the motion was filed, the court must
require the party whose conduetcessitated the motion, or the atiey advising the conduct, o
both, to pay for the movant’s reasonable @&ges incurred in making the motion, including
attorneys’ fees. Fed. R. Civ. P. 37(a)(5)(A). RRileclarifies that the aot “must not order this

payment” if the opposing partyfeondisclosure was “sutatially justified” or circumstances

exist that “make an awaiof expenses unjust.” Fed. R. Civ.37(a)(5)(A)(ii)-(iii). A party that
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fails to respond to interrogatories, requestifigpection or attend his own deposition may alsq
incur evidentiary, issue, and even terating sanctions. Fed. R. Civ. P. 37(d).

Because the Court is not granting Plaintiffistion to compel, his motion for sanctions
likewise DENIED.

Accordingly, the CourORDERS:

(2) Plaintiff's Motion to Compel and for Sanctions (ECF No. 7HENIED;
Plaintiff's motion for an etension (ECF No. 90) IGRANTED; Plaintiff's reply (ECF No. 90)
is deemed to have been timely filed.

(2) The Clerk is directed teend copies of this Order Plaintiff and counsel for
Defendants.

DATED this 7th_ day of May, 2012.

@4 A et

Karen L. Strombom
United States Magistrate Judge
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