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© UNITED STATES DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON

AT TACOMA
8
LARRY C. OCKLETREE, CASE NO. 11-cv-05836 RBL
9
Plaintiff, ORDER ON DEFENDANTS’
10 MOTION TO DISMISS
V.
11
FRANCISCAN HEALTH SYSTEM, et

12 al.,
13 Defendants.
14
15 THIS MATTER is before the Court on Defemddranciscan Health System (“FHS")’s

16 Motion to Dismiss. (Dkt. #40). Plaintiff Lari@ckletree was terminated from his job as a

security guard at FHS in September, 2010kl€ree sued, alleginiipat his termination
17
reflected discrimination based ars disability or his race.

18 FHS moves to dismiss counts I, Il,,1'9nd V of Ockletree’s Second Amended

19 || Complaint. Ockletree’s firstral second causes of action allege that FHS unlawfully terminated
20 || his employment in violation of the Americawgth Disabilities Act (“ADA”) and the Civil

1 Rights Act of 1964 (“Title VII”). His fourth cause of action assengangful discharge in

violation of public policy, and the fifth allege violation of the Washington Law Against

220 .
Discrimination (“WLAD”).
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FHS contends that Ockletree’s failureite & timely administrative charge with the
Equal Employment Opportunity Commission foreelo®oth federal claims. It argues that
Ockletree’s public policy claim fails becausstatutory remedy exists which supplants the
equitable claim. FHS seeks dismissal of Ocklgs WLAD claim, claiming that as a religious
organization it is broadly exgehfrom that statute.

Ockletree argues that he timely submittednaake questionnaire tilhe EEOC (despite
the absence of any such record in the EE@Ednd that as a refsunis Title VIl and ADA
claims are timely. Ockletree also argues theADs blanket exemption of religious non-prof

is unconstitutional.
l. FACTUAL BACKGROUND

FHS employed Ockletree as a Security Offiae$t. Joseph’s Hospital when he suffer
a stroke on March 10, 2010. Pl.’s Opp. at 2 (D3} The stroke impaired Ockletree’s use
his left arm. FHS determinedahhe could not perform the essahtunctions of his job, with o
without accommodation, and it terminatedk{@tree’s employment on September 10, 2010.
Defs.” Memo in Support at 2 (Dkt. # 40). @ugust 25, 2011, Ockletree sued, claiming that
termination was the result of discrimination lzhsa race or disabilityHe claims he should
have been re-employed in his prior positionpmvided reasonable acomodations. Pl.’s Opy
at 2.

It is undisputed that Ocklege initially contacted the EEOC in mid-October, 2010. D{
Memo in Support at 7; Pl.’s Oppt 2. The EEOC file notes refletiat it sent Ockletree an
intake questionnaire and referred him to the Depant of Labor. Decl. of Sirinek, Ex. B,
EEOC 010 (Dkt. # 41). Ockletree claims thanheiled the EEOC a signed intake questionn;
around November 5, 2010, although there isenoird that the EEOC received a completed
intake questionnaire in that tinkeame. Decl. of Ockletreat Ex. A (Dkt. # 17). The EEOC

closed Ockletree’s file in January, 201Decl. of Sirinek at Ex. B, EEOC 010.
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On March 19, 2011 Ockletree’s attorney submitted a completed intake questionna
the EEOC. Decl. of Ockletree. It reflect®dkletree’s intentiomo file a charge of
discrimination, and authorized the EEOC to iriiggde. Decl. of Sirinek at Ex. B, EEOC 028.
Ockletree submitted a formal Charge of Discrimination on April 22, 20d.1at EEOC 018.
Ockletree filed a similar charge with thacoma Human Rights and Human Services
Department the same day. Defs.” Memo upfort at 5, n. 5. On June 3, 2011, the EEOC is
Ockletree a “Notice of Right to Sue.” Decl.®ifinek at Ex. B, EEOC @ Ockletree filed his

complaint in state court on Augugs, 2011. The case was timely remd to this Court. (Dkts

#1,1-2).
FHS now moves to dismiss four of Ockletieelaims: (1) discrimination in violation of
the American with Disabilities Act; (2) discrimation in violation ofTitle VII of the Civil

Rights Act of 1964; (3) wrongful dcharge in violation of publigolicy; and (4) violation of
Washington’s Law Against DiscriminatiorDefs.” Memo in Support. at 1.

FHS argues that Ockletree did not properly file anything with the EEOC until Marcl
2011—189 days after his termination. It claimatt®ckletree’s failuréo file an intake
guestionnaire or charge of disnination within the 180 day statbry timeframe deprives this
Court of subject matter jurisdiction oveckletree’s ADA and Title VII claimsld. FHS further
contends that Ockletree’s wrongjtlischarge in violation gbublic policy claim should be
dismissed because a statutory remedy was awailddareby foreclosinthis common law claim
for relief. 1d. at 10. Finally, FHS assettsat as a non-profit religiousospital, it is facially
exempt from WLAD. Id. at 5.

Ockletree maintains that this Court has subject matter jurisdiction because he timg

his intake questionnaire in November, 2010, amd tiat document is a sufficient charge of
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discrimination under Title VII. Pl.’s Opp. at 1. ldiso suggests that ifélCourt determines th
his filing was untimely, equitde tolling should applyld. at 15.

Ockletree also argues that because a atgacy has jurisdiction over his claim, the
filing deadline for his federal claims is 300 dagst 180. He can succeed on this argument
if WLAD applies to FHS, desmtthe statute’s broad exenwtifor religious non-profits like

FHS. Ockletree asks the Courtsiabject FHS to WLADN two ways. First, he contends that

FHS is estopped from asserting the WLAR®ption because its EEO policy guarantees and

assures employees that it will complitwapplicable anti-discrimination lawdd. at 4.

Ockletree’s second argument is betterroote complicated: he claims that WLAD’s

at

bnly

blanket religious exemption is unconstitutionaider both the Washington and the United States

Constitutions.ld. at 6. Because WLAD's viability under the Washington Constitution is best

answered by the Washington Supreme Coud,@ecause that Court has not done so in the
context of this case, the issue is certiiedhe Washington Supreme Court. Because the
outcome of Defendants’ Motion with respecfQokletree’s federal anstate law discrimination
claims depends on the answer, the Motion to Risrihose claims is INMMED without prejudice

and the case is STAYED pending thedhagton Supreme Court’s input.

. DISCUSSION

FHS moves to dismiss for failure to statel@m for which relief may be granted undel
Fed. R .Civ. P. 12(b)(6), and for lack afogect matter jurisdictin under Fed. R. Civ. P.
12(b)(1).

Dismissal under Rule 12(b)(6) may be basectither the lack od cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must allegg
facts to state a claim for religfat is plausible on its fac&ee Aschcroft v. Ighal29 S. Ct.

1937, 1949 (2009). A claim has “facial plausibilityhen the party seeking relief “pleads

A}%4
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factual content that allows the court to dra® thasonable inference that the defendant is lig
for the misconduct alleged.fd. Although the Court must accepttase the Complaint’'s well-
pled facts, conclusory allegations of law and amanted inferences will not defeat a Rule 12
motion.Vazquez v. L. A. Coun®y87 F.3d 1246, 1249 (9th Cir. 2003prewell v. Golden State
Warriors, 266 F.3f 979, 988 (9th Cir. 2001). “[A]ahtiff’'s obligation toprovide the ‘grounds’
of his ‘entitle[ment] to relief’ requires motban labels and conclusions, and a formulaic
recitation of the elements of a cause of actidhnait do. Factual allegations must be enougfh
raise a right to relief above the speculative lev8&ell Atl. Corp. v. Twomb|y550 U.S. 544, 55!
(2007) (citations and footnotes omitted). Tiaguires a plaintiff to plead “more than an
unadorned, the-defendant-unlawfully-harmed-me-accusatigibdl, 129 S. Ct. at 1949 (citing
Twombly.

A complaint must be dismisgdainder Rule 12(b)(1) if, congdng the factual allegatior
in the light most favorable tine plaintiff, the action: (1) does not arise under the Constitutig
laws, or treaties of the United States, or duasfall within one of the other enumerated
categories of Atrticle 11, Section 2, of the Condiibn; (2) is not a case or controversy within |
meaning of the Constitution; or (3) is not alescribed by any jurisdictional statu®aker v.
Carr, 369 U.S. 186, 198 (1962),.G. Rung Indus., Inc. v. Tinnerma&®26 F.Supp. 1062, 1063
(W.D. Wash. 1986)see28 U.S.C. 88 1331 (federal qties jurisdiction) and 1346 (United
States as a defendant). When consideringteoomto dismiss pursuant to Rule 12(b)(1), the
court is not restricted to thade of the pleadings, but may review any evidence to resolve f
disputes concerning theistence of jurisdictionMcCarthy v. United State850 F.2d 558, 560
(9th Cir. 1988)cert. denied489 U.S. 1052 (1989Riotics Research Corp. v. Hecklér10 F.2d
1375, 1379 (9th Cir. 1983). A federal court is prasd to lack subject matter jurisdiction unt|
plaintiff establishes otherwisé&okkonen v. Guardian Life Ins. Co. of Ameribal U.S. 375
(1994);Stock West, Inc. v. Confederated Tril®&3 F.2d 1221, 1225 (9th Cir. 1989). Theref
plaintiff bears the burden of proving thgistence of subjechatter jurisdiction.Stock West873
F.2d at 12257 hornhill Publishing Co., Incv. Gen’l Tel & Elect. Corp.594 F.2d 730, 733 (9th
Cir. 1979).
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A. TitleVIl and ADA Claims.

FHS argues that this Court lacks subjecttergurisdiction over Ockletree’s Title VII
and ADA claims, because the EEOC file demonstridu@isOckletree’s intake questionnaire w
not filed until March 19, 2011—189 dagfter his termination, andme days too late. Defs.’
Memo in Support at 4. Ockletree argues thettarge was timely filed. Pl.’s Opp. at 14. He
asserts that he submitted a timely intake tjolesaire on November 5, 2010, indicating that h
intended file a charge of discriminatiomdathat he understood the EEOC must give FHS
information about his charge.ell. of Ockletree at Ex. A.

A federal court obtains subject matter jurisdiction over discrimination claims under
VIl when the plaintiff exhasts all administrative rerdees. 42 U.S.C. § 2000e-Spmmatino v.
United States?255 F.3d 704, 707 (9th Cir. 200Greenlaw v. Garrett59 F.3d 994, 997 (9th
Cir.1995). A plaintiff exhaustiser administrative remedies by timely filing an administrative
charge with the EEOC or the appropriaggestagency. 42 U.S.C. § 2000e-5(b). The
administrative charge must be filed witHiB0 days after the alleged unlawful employment
practice occurred. 42 U.S.C. 8§ 2000e-5. Timetperiod may be extended to 300 days in
jurisdictions where the state agency hasesthpatter jurisdiction over the charge and the

aggrieved files a claim with such agendg. The ADA’s requirements for filing an

administrative charge with the EEOC are identical to those for Title VII. 42 U.S.C. 81201t

12203; 42 U.S.C. § 20008umner v. Sacred Heart Med. C2005 W.L. 2415969 (2005).
There are exceptions, and the court may miarsiabject matter jurisdiction over a clai
even though the administrative charge wastinetly. The failure to file a timely EEOC

administrative complaint is “not a jurisdictionaerequisite to suit in federal court, but a

requirement that, like a statutelwhitations, is subject to waiveestoppel and equitable tolling.

as

Title

m

Zipes v. Trans World Airlines, In&55 U.S. 385, 393 (19823ee Sommatin@55 F.3d at 708;
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but see MohascGorp. v. Silver447 U.S. 807, 826 (1980) (“expence teaches that strict
adherence to the procedural requirements specified by theatagesis the best guarantee of

evenhanded administration of the law.”). T™iath Circuit requires “gbstantial compliance

with the presentment of discrimination complatatsn appropriate administrative agency” as

jurisdictional prerequisiteSommatinp255 F.3d at 708.
Although equitable estoppel and equitablértg can extend the deadline for filing a

charge, “equitable remedies are unavailabkederal court when theecord shows that no

administrative filing was ever madeSommatinp255 F.3d at 711 (citinBoss v. United States

Postal Serv.696 F.2d 720, 722 (9th Cir. 1983)). Equitatoléing is generally applied “to excus
a claimant's failure to comply with the gntimitations where she had neither actual nor
constructive notice ahe filing period.”Johnson v. HendersoB14 F.3d 409, 414 (9th Cir.200
(citation omitted). Thus, the focus in equigabblling is on the reasoni@ness of a plaintiff's
delay: “If a reasonable plaintiffould not have known of the exsice of a possible claim with
the limitations period, then equitie tolling will serve to exted the statute of limitations for
filing suit until the plaintiff can gather what information [she] neetts.{citing Santa Maria v.
Pacific Bell,202 F.3d 1170, 1178 (9th Cir.2000)). The filing deadline may be equitably tol
when a claimant actively pursued his remediesfilmat a defective pleding during the statutor,
period. Irwin v. Dep’t. of Veteran Affairs498 U.S. 89, 96 (1990).

The court construes employmensaiimination charges liberallyid. Forms such as an
intake questionnaire may be construed as a discrimination charge. “Since laypersons inif
administrative process for resolving employmaistrimination complaints, the procedural
requirements for Title VII actions are “neithiaterpreted too techeally nor applied too

mechanically.” Greenlaw 59 F.3d at 999 (citin@ng v. Cleland642 F.2d 316, 31®th Cir.
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1981). The charge must at least notify the agé¢hat employment discrimination is claimed.
Sommatinp255 F.3d at 708.

A charge of discrimination is sufficiemhen the EEOC “receives from the person
making the charge a written statement sufficientBcige to identify the paes, and to describe
generally the action or practicesmplained of.” 16 CFR 1601.18)( Yet “regulations do not
identify all necessary coponents of a charge...Federal Exp. Corp. v. Holowegk52 U.S.
389, 397 (2008). “In addition to the imfoation required by the regulation®., an allegation
and the name of the charged party, if a filintpibe deemed a charge it must be reasonably
construed as a request for themagy to take remedial action pootect the employee’s rights ol
otherwise settle a dispute between the employer and emplogkeat 402. The intake
guestionnaire, accompanied by the employesjsiest of the EEOC to take action, was
sufficient for the Commission to determine that @mployee’s submissions constituted a cha
Id. at 407.

Equitable tolling is reserved for circurastes where the delay in filing was due to
circumstances beyond the Plaintif€sntrol, and it does n@pply in this case. Ockletree filed

second intake questionnaire, demonstrating thaikethe ability to timely file a charge of

discrimination. There is nothing in the recordstgport the claim that @letree could not have

contacted counsel sooner and/or submitted an irfa&stionnaire or a charge of discriminatia
before the 180 day deadline.

While the filing deadline is not equitabiglled, a question ofact remains regarding
Ockletree’s first intake questionmai If Ockletree did file the ifial intake questionnaire, it wa

timely filed and sufficient to constitute a chamfediscrimination. Ockletree claims that he

irge.
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submitted his intake questionnaireNovember 2010, but the EEOC has no retofdiny such
filing. Whether he submitted antake questionnaireemains a disputed question of fact.

The intake questionnaire is a suffidi@marge of discrimination under 16 CFR
1601.12(b). It provides FHS amptéormation to identify the parties and generally the actio|
complained of which plaintiff complainsSee Federal Exp. Corp52 U.S. at 402. Ockletree
indicated that he sought to file a charge of discriminatad,that he understood that the EEC
must contact the employer to investigai2ecl. of Ockletree at Ex. A.

Viewed in the light most favorable to Ockieg¢, the evidence suppei finding that he
timely filed this intake quesinnaire in November 2010. Th@@t cannot determine as a ma
of law that he did not do so.

Furthermore, and in any event, it is ot#ar that the filing deadline applicable to
Ockletree’s EEOC filing is 180 days. When a lomastate agency also has jurisdiction over
plaintiff's claims, plaintiff has 300 days to fieecharge of discrimination. 42 U.S.C. § 2000¢
5(e). FHS argues that no local agency hasdigiion, because FHS is exempt from the WLA

Therefore, it claims, the applidaideadline is 180 days, not 300.

If FHS is not exempt from the WLAD, lacal agency—the Tacoma Human Rights and

Human Services Department—appears to hasdjigtion and the 300 day filing deadline wo
apply. Ockletree’s March 2011 intake questionnairé the charge of discrimination were filg
189 days and 225 days, respectivaljer the alleged discriminatiorseeDefs.” Memo in Supp|

at 6.

! Ockletree’s position is undermined by tlaetfthat, when he completed an intake
guestionnaire in March, 2011, he marked the box indicating he had not yet submitted a cl
discrimination. However, some ambiguity rensabecause the form he claimed to have
submitted was labeled an intake questiormaind not a charge of discriminatideeDecl.
Ockletree at Ex. A-B.
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Therefore, even if Ocklete did not file an intake gsgonnaire in November, this
Court’s jurisdiction over Ockletree’s Titll and ADA claims depends (oddly enough) on
whether the WLAD applies, maig the filing deadline 300 days.

Because the Court is ciying the previously unanswered question of WLAD’s

constitutionality under the Washington State Gituison to the Washington Supreme Court, the

Defendants’ motion to dismiss with respect testh claims is denied without prejudice. This

issue is discussed below.

B. Washington Law Against Discrimination Claim.

FHS claims that as a rel@is non-profit entity, it is exempt from WLAD, and that
Ockletree’s WLAD claim shodlbe dismissed. Defs.” Memo in Supp. at 5. The WLAD
exempts religious non-profit organizations framreach by expressly excluding them from it
definition of “employer”: “Employer includes any @®n acting in the interest of an employer
directly or indirectly, who emplys eight or more persons, athgles not include any religious o
sectarian organization not organized for private profiwash. Rev. Code 49.60.040(11)
(emphasis added). This exception is much bnotmd the parallel federal exemption contair
in 42 U.S.C. 82000e-1(a):

This subchapter shall not agb an employer with respeic ... a religious corporation

association, educational institution, ocey with respect to the employment of

individuals of a particulareligion to perform work conmeed with the carrying on by
such corporation, associatie@gucational institution, or sty of its activities.

FHS does not claim that it terminated Octdetfor any reason re& to its religious
activity; it simply claims that its status as religious non-profit organization exempts it from
WLAD. Ockletree opposes this position in two ways.

First, Ockletree argues that FHS is estopipaah asserting the exemption. Pl.’s Opp.

4. Ockletree citeBrench v. Providence Everett Med. Ctdo. C07-0217 RSL, 2008 WL

\*2
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4186538, 7 (W.D. Wash. 2008) foretproposition that FHS should be estopped because itg
written EEO policy guaranteed Ockletreeexpectation of equ@pportunity and non-
discrimination.

“Equitable estoppel has three elements: (1a@dmission, statement, or act inconsister]

with the claim afterwards asserted, (2) actgrthe other party on the faith of such admission

statement, or act, and (3) injury to such otbeaty resulting from allowing the first party to
contradict or repudiate suchrasion, statement, or actParnam v. CRISTA Ministried 16
Wash.2d 659, 678-79 (1991) (internal citations omitfetifstoppel focuses on the justified
reliance of a person asserting id!

In French Providence Everett Medical Center (PEMC) had an EEO policy which
specifically stated that PEM@ould not discriminate on any &ia prohibited by state law. 20(
WL 4186538 at 8. Judge Lasnik found that “[tftatement is not qualified by ‘as applicable.
Id. The absence of this statement contributatiéareasonableness of the plaintiff's reliance
the statement that PEMC would cdsnwith local and state lawdd. Therefore, PEMC was
estopped from asserting WLADreligious exemptionld.

FHS’ EEO policy is not as bad as the one at issueHrench It requires compliance
with the Americans With Disabilities Act, butith limitation: “Other applicable law may
supersede this policy in some instances.” Détsply at 4. Unlike PEMC, FHS is not estopp
from asserting the religious exemption becatisavritten policy cannot be construed as a

promise that that it would naissert the exemption.

% TheFrenchcourt articulated a slightly differerest for when a party is subject to
estoppel: (1) the party to be estoppkdows the facts; (2) he intesithat his conduct shall be
acted on or so acts that the pasggerting the estoppelda right to believe is so intended; (3
the latter is ignorant of the true facts; and (4)dies on the formersonduct to his injury.”

~—+
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French 2008 WL 4186538 at 7.
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Ockletree’s second argument about WLAD's laggbility is more dificult. He argues
WLAD religious exemption is unconstitutional under both state and federal Constitutions.
Opp. at 6. Ockletree argues that the exemngs unconstitutional under the state Constitutio
privileges and immunities clause (Wash. Consgt.Jarsec. 12) and its religious freedom claus
(Wash. Const. art. 1, sec. 11). He also challenges the exemption under the United State
Constitution’s equal protection and the establisitmtauses. FHS asks the Court to abstain

from rendering an opinion on this issue, and,will not, to determine that the exemption is

constitutional.
Several courts have discussed the constitutionality of WLAD’s exemption for religig
non-profits, but none has specifigeaddressed the issue peesed here. The statute’s

constitutionality remains an open questi@ee French2008 WL 4186538 at 7 (“The issue is
open one in Washington.”). Ag¢ast one court avoided theegtion by determining that the
entity at issue was nog¢ally a religious oneHazen v. Catholic Credit Unigr37 Wash.App.

502, 507 (Div. 3 1984). Iardman v. Chapel Hill Presbyterian Churctb6 Wash. App. 827,

850 (Div. 2 2010)rev’d _ Wash.2d _, 286 P.3d 357 (2012), the constitutional question was

avoided because alleged discrimination relategctly to the church's religious activities.

Pl.’s

€,

\"Z

DUS

an

Another case questioned the exemption's constitdiipiat declined to reach the issue because

of inadequate briefindgalle v. Providence Health & Servs.-WgdkiO. C10-354 MJP, 2010
WL. 3259699 at *2 (W.D. Wash. 2010).

Washington courts have cit€érnamfor the proposition that the exemption is
constitutional See Erdman v. Chapel Hill Presbyterian Chyrt6 Wash. App. 827, 849 (Div
2 2010), but the Suprent@ourt expressly declined to reaitle exemption’s constitutionality

under the privileges and immunities clause. 116 Wash.2d at 681.
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Furthermore, there are no cases construingdligious exemption in the context of this

case, where the alleged discrimination has nottardp with any religpus purpose or activity.
For example, the plaintiff in a suit againgedigious hospital for dicrimination raised the
constitutionality of the religious exemptiomder the establsnent clause and the equal
protection clause for thiast time on appealHarris v. Providence Everett Med. GtNo.
65167-6-1, 161 Wash. App. 1039, *2 (Div. 1 2011) (uomted). The court of appeals decling
to address the constitutionality becatise issue was not raised belold. at *5.

In Donelson v. Providence Health & Servs.-Wa8R3 F.Supp.2d 1179, 1187 (E.D.
Wash 2011), the Eastern Distrietcognized that several Wasgiton opinions either do not
reach the religious freedom argument at all, or address the constitutionality of the exempf
under a provision other than article 1 sexctil of the Washington State Constitution. 823
F.Supp.2d at 1187. Indeed, henelsonCourt intended to cefy the question to the
Washington Supreme Court to decide the mabigrthe case settled before it could do &b.
It is not clear that the privileges and immunitiegument (article 1, section 12) was even raig
in that case.

In Hazen a Washington Court of Appeals recagpu that the exemption might have
federal constitutional problems if it was used to excuse discrimination on a basis other thg
religion: “[P]ermitting a religiou®rganization to discriminate amy basis, other than religion
may violate the equal protection and establishirolmuses of the UniteBtates Constitution.”
37 Wash. App. at 507See also Hosana-Tabuwr EEOC et. al.132 S.Ct. 694 (2012) (the fede
ministerial exemption upheld when the churaimieated a minister for conduct related to the

ministerial function of the church.)
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The discrimination Ockletree claims (race amshbility) is wholly unrelated to FHS’
religious purpose, practice, activity. It is not clear tehis Court that WLAD’s broad
exemption is constitutional, at least in this context. Accordingly, this Court has certified tf
guestion to the Washington Supreme Comder Wash. Rev. Code 2.60.020, in a separate
Order. Defendants’ Motion to Dismiss Ockletree’s federal discrimination claims and his s
law WLAD claim are DENIED WITHOUTPREJUDICE pending the Supreme Court’'s
response.

C. Wrongful Termination in Violation of Public Policy Claim.

FHS seeks dismissal of Ockletree’s wrongfisicharge in violabn of public policy
claim, arguing that it fails as a matter of lavchese there is a statutory remedy for the actio
which Ockletree asserts offendgablic policy. Defs.” Memo irSupp. at 10. Under Washingtg
law, the tort of wrongful dischige in violation ofpublic policy is a narrow exception to the
employment at-will doctrineSedlacek v. Hillis145 Wash.2d 379, 385 (2001) (citifgompson
v. St. Regis Paper Gdl01 Wash.2d 219, 232 (1984)). To sucggdaintiffs must prove: “(1)
the existence of aear public policy (thelarity element); (2) that discouraging the conduct i
which [the plaintiff] engaged wodljeopardize the public policy (tleopardyelement); (3) that
the public-policy-linked condudaused the dismissal (tbausationelement); and finally (4)
that the defendant has not offered an oderg justification for the dismissal (ttebsence of
justificationelement).” Chudney v. Alsco, Incl72 Wash.2d 524, 529 (2011) (internal citatig
omitted). This exception is “utilized in instances where application of the terminable at wi
doctrine would have lead taresult clearly inconsistent with a stated public policy and the

community interest it advancesThompson101 Wash.2d at 231.
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A plaintiff cannot maintain such a claim“durrent laws and regulations provide an
adequate means of promoting public policiesld” at 530. See Hubbard v. Spokane Cnti46
Wash.2d 699, 713 (2002). “The other means oimating the public policy need not be
available to a particular indidual so long as the other meams adequate to safeguard the
public policy.” Hubbard 146 Wash.2d at 717See Jones v. Rabanco, L #39 F. Supp. 2d
1149. 1166 (2006) (plaintiff's public policy tartaim was dismissed because the WLAD,
although making a strong public policy statement against racial discrimination, provides an
adequate avenue for recoverfymijo v. Yakima HMA, LLC. F. Supp. 2d _, No. 11-CV-
03114-TOR, 2012 WL 1205867, at tE.D. Wash. April 11, 2012) (dismissing a claim for
wrongful termination in violation of public poljowhen the WLAD protected the public policy
being violated and no additional jeopardy not protected by the statutes allegedly violated).
“Protecting the public is the policy that mim& promoted, not the employee’s individual

interests.” Rose v. Anderson Hay & Grain CA68 Wash. App. 474, 478 (2012).

=]

Ockletree cannot demonstrate the violatiom glublic policy whicthas not already bee

protected by statute. TitleIMand the ADA are designed specificatty protect the public polic

~

against discriminationRoseemphasizes that the issue is wbether a remedy is available to
the individual, but whether the statue adequagtedgects a public interest. The public policy
against discrimination remains protected by statutm when a plaintiff fails to timely preserve
his claim. Because this publiterest against discriminationaslequately protected by federal
statutes, FHS’ Motion to Dismiss Ockletree’s taration in violation of public policy claim is

GRANTED and that clan is DISMISSED.
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1. CONCLUSION

FHS’ Motion to Dismiss (Dkt. # 39) is DEBED in part and GRANTED in part. FHS’
Motion to Dismiss Ockletree’s federal claimdDENIED. The Motion to Dismiss Ockletree’s
wrongful termination in violation of publipolicy claim is GRANTED and that claim is
DISMISSED with prejudice. FHS’ Motion tOismiss Ockletree’s WLAD claims is DENIED
without prejudice, and the constitenality of that statute is ctfied to the Washington Suprenm

Court in a separate Order.

IT 1S SO ORDERED.

DATED this 11th day of December, 2012

TR B

Ronald B. Leighton
United States District Judge
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