Matheson ef]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

al v. Smith et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN + OF WASHINGTON

AT TACOMA
JESSICA MAE MATHESON, dba
JESS'S WHOLESALE,
Raintiff, No. 3:11-cv-05946-RBL
V. ORDER ON VARIOUS MOTIONS

[DKt. #s 9, 15, 10 & 20]
LEE SMITH et al.,

Defendant.

THIS MATTER comes before the Court on Dediants’ (together, thState) Motion to
Dismiss Plaintiff's complaint for lack of sudggt matter jurisdiction [kt. #9], and Plaintiff's
Motion* for a Preliminary Injunction [Dkt. #25].

A. BACKGROUND

Plaintiff Jessica Mae Matheson is a membehefPuyallup Indian Tribe. She is also
apparently a member (or is qualified to be arhber) of the Coeur d’Alene Indian Tribe, and
lives on that tribe’s Idaho resation. Plaintiff does business Washington State as a sole

proprietorship called “Jess’s Wholesale.” Jes&holesale is a licend&Vashington cigarette

! Defendants’ Motion to Continue the Motifor a Preliminary Injunction [Dkt. #19] and
Plaintiff's Motion to Postpone the Motion fdismiss [Dkt. #20] are DENIED as moot.
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wholesaler. The case arises from a $9.2 onillivashington State Depamnt of Revenue tax
assessment against the Plaintiff, in connectith er cigarette wholesabusiness. Plaintiff
unsuccessfully opposed the assessment before thkivgton Board of Tax Appeals, and in {
Thurston County Superior Courthe case is currently pendingtime Washington State Cour
Appeals.

In this action, Plaintiff alleges primarily thtte State (and its agents and employees
not have the authority to tax her business, aatttiey knew it. She claims to be the only
female registered Indian evgranted a Washington State wholesale license, and claims th
taxing authority has discriminated against her both because she is female and because
Indian. She also claims, at length, that gigenot improperly transport unstamped cigarette
and that the Department of Revenue has moter that she did. These factual and legal
arguments are prominent in the state court litigeagainst her. Indeeher complaint recites
testimony of taxing authoritwitnesses, apparently from that laigon, in an effort to bolster h
claim that the tax assessmentiirgounded and not enforceable.

She claims that Department of Revenue eygés knew that she was not subject to
taxing authority, and that she didt do the various acts they clagine did in support of their t
assessment. She claims they unjustly and unconstitutionally targeted Plaintiff and her fg
and that their motivation for doing so is furtherarof a “policy to run latribal Indians out of
the cigarette business in ordemptotect the high state tax” [Dktl at 12]. She claims that the
government’s differential treatment of cigaeettales on military bases is evidence of its
discrimination against Indian Tribes.

Plaintiff asserts six broad claims for reli€she seeks (1) a declaratory judgment tha

is not subject to the tax and enjoining the sfiaten attempting to collect the assessment at i
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in State court. Plaintiff also seeks (2) dgesfor the defendantsitlations of 42 U.S.C.
881983, 1985(3) and 1981.”

Plaintiff's third claim for relief seeks (3) fBspective Relief” in the form of injunction

\"ZJ

restraining the State and its employees fronefiiering in any way with Plaintiff’s right to
transport commercially packaged cigarettes pusetidrom licensed wholakers that do not bear
Washington state cigarette taasips or cigarettes which no ¥hangton State cigarette tax has
been paid from locations in the State of Wagton to Indian tobaccotalers locate in and
doing business on federally recognized Indian Refien&” It also seeks a determination that
parts of Chapter 82.24 RCW violate the Tentd Bourteenth Amendmé&s) and an injunction
precluding the State from enfamg its judgment in this case.

Plaintiff also seeks (4) a declaration th&iost of Washington State tax laws related to
the cigarette industry are unlawks applied to Plaintiff, and dihthe tax assessment against |her
is void and unenforceable, and was entered lpua evithout jurisdiction over her. Her next
claim again seeks (5) damages for discriminatioriotation of her civil rights, and her final

claim seeks (6) an injunction and attornefggs, enjoining the S&from violating the

Plaintiff's rights and from conspirg to do so, and for damages, again for such violations in the

past.

Plaintiff seeks a preliminary injunction,qmuding the state fromxecuting on her $5000

bond and from terminating her Washington businesmfie for failure to pay the tax assessment.

The basis for this injunction is the same as RiféiBicore claim in this case (and her defense of
the underlying tax assessment case): she israliezhindian living onTribal land. Plaintiff

suggests that this means that the state hagisdigtion over her, and indeed that she is not
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required to have a cigarette wholesaler licer&ee apparently claims that her Indian status
means that she is entitled to have ¢laims heard in federal court.
The proper legal standard for preliminary injtine relief requires a party to demonsti

“that he is likely to succeed on the merits, tmais likely to suffer irreparable harm in the

absence of preliminary relief, thite balance of equities tips s favor, and that an injunctign

is in the public interestWinter v. Natural Res. Def. Council, In655 U.S. 7, 20 (2008).

Because one factor that Riaiff must demonstrate in order to obtain a preliminary
injunction is that she has a likelihood of sugsen the merits, the resolution of Defendants’
Motion to Dismiss will resolve the Plaintif’Motion, and it will be addressed first.

The State seeks dismissal of all of Pi#iis claims under Fed. R. Civ. P. 12(b)(1) an

ate

d

(6). It argues that the Taxjumction Act (28 U.S.C. 81341) depes this court of subject matter

jurisdiction to hear Plaintiff'snjunction, declaratory judgment, and damage claims, becaug
has a plain, speedy, and adequateady for those claims in statewrt. It argues that any of
Plaintiff's claims that are not so barred cannot survive becaustaimas against the state ang
employees in their professional capacity are barred by the Eleventh Amendment. And it
that if Plaintiff's complaint can be read to ass#aims against the employees personally, th
are entitled to qualified immunitypecause enforcing the cigaretie laws Plaintiff now claims
are unconstitutional does not violate a clearly established constitutional right.

Finally, the state argues thagRitiff’'s equal protection andiscrimination claims fail ag
a matter of law because identical claims on sinfidats have been roundly rejected. Where
state’s taxing scheme simply reflects a digtorcdrawn by the United States Supreme Cour

its case law, there was no discniraiion or equal protection violatiotJnited States v. Bakef3

ORDER - 4

e she

I its

claims

23

the

tin




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

F.3d 1478, 1490-91 {oCir. 1995)(citing Washington v. Colville447 U.S. 134, 160 (198@nd
American Fed'n of Gov't Hancock v.Tra#26 U.S. 167, 178-79 (1976))

Plaintiff opposes the Defendantdotion to Dismisdy reciting her veisn of the facts
about what cigarettes she sold to whom, wherendrah. She reiterates that she is an enrol
tribal member living on tribdlnd. She states, without aaliy explaining, that the Tax
Injunction Act does not apply. Plaintiff does ardbat some of the Defendants could not be
parties in the tax assessment case, and that she was not entitled to a jury trial there, but
argues persuasively that this is insu#fiti to overcome the Tax Injunction Act.

B. DISCUSSION

Despite Plaintiff's vehement factdakcitations, the issygresented by the State’s
Motion under the Tax Injunction Act is one of laWwhe state argues thite Tax Injunction Act
and principles of comity require dismissal of Rtdf's entire complaint, because the relief sh
seeks would hinder the application or enforcemestait taxes. The State correctly points
that all of the factual claims she makes retatthese collection and enforcement activities.
also cites numerous authaei holding that individualndians cannot overcome the Tax
Injunction Act, even where their arguments laased in part on constitutional preemption,
Indian Commerce Clause, or soeignty principles, so long @ adequate state remedy exis
Comenout v. Stat&22 F.2d 574, 575 (9th Cir. 1983%ee also Amarok v. Nevad®85 F.2d
1068 (9th Cir. 1991).

The Ninth Circuit has consistently held thtte Tax InjunctionAct bars individual

Indians from suing under section 1983 to challethgeenforcement of state tax laws, so long

2 It should be noted that Plaintiff's attorneys'dation is filled withhearsay and other matts
to which he is not competent to testify, sucliPisntiff’'s Indian blood, her relationships with
family, and various conversations and correspooddo which he was not a party. Howevel
this is a Motion to Dismiss, not a MotionrfSummary Judgmentnd the sufficiency of
Plaintiff's pleadings, not the sufficiency of her evidence, is at issue.
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adequate state remedies are availalflernenout722 F.2d at 576See alsdrosewell v. LaSal
Nat'l Bank,450 U.S. 503, 522 (1981).

Comenoutnvolved similar claims by an Indian ptaiff that the tax atssue was illegal,
and that the agents seeking to eoéoit had acted uncatitsitionally. TheComenoutourt held
that where the gravamen of the complaint wasState’s attempt to enforce its cigarette tax
scheme, even unlawful arrest and assaultndavere barred by the Tax Injunction Alct. It
further held that the individudhdian plaintiff could not ovemme the Act by asserting claimg
against individual officers, because such suitaldantrude on the state’s enforcement of its
taxing scheme just as much as claims against the state or its agéhcies.

And while there is an exceptiontine Tax Injunction Act for Indiafiribes the Ninth
Circuit has held that it does not applyindividual Indians:

The broad, simple language of the [Tax Injunction Act] is a firm

indication that Congress did notémd to exempt any particular

group of people from the jurisdichal bar. If Congress had meant

to leave the district courts open to Indians who had federal Indian

rights claims, Congress surelyuld have made that clear.
Amarok 935 F.2d at 1069-1070. The cases relied updPldintiff do not address or overcon
these authorities. For her tocseed on any of her claims, Plgfifwould have to prevail on he

claim that the tax assessment was improper. ckdéms are squarely thin the Tax Injunction

Act’s broad jursdictional bar.

The issue, then, is whether plaintiff teaplain, speedy, and adequate remedy for her

claims in state court. To satisfy this test, stete remedy available does not have to be the
remedy, and it does not have to be equ#héaremedy available in federal couB8eeMandel v.

Hutchinson494 F.2d 364, 367 (9th Cir. 1974).
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The State argues that Plaintifhd adequate remedies in staburt, and furthermore th
in Comenoutthe Ninth Circuit already held that su@medies are adequate for purposes of

Tax Injunction Act—even where, as here, thenglffiasserts federal @il rights claims. It

the

argues that Plaintiff had three options for challegdhe assessment in state court, one of which

did not require her to pay the assessrbefdre making her claim that the tax was
unconstitutional. It also pointe authority holding that a pragment requirement is not enou
to warrant federal jurisdictioaver a states taxing schenteeeWood v. Sargean694 F.2d
1159, 1160 (9th Cir. 1982).

The State argues that Plaintiff could haead the assessment and sought a refund
R.C.W. § 82.32.180. Or, she colldve the injunction she noweks here, in state court und
R.C.W. Rev. Code 82.32.150, which permitaxgayer to defend without prepaying, on
constitutional grounds. Instead, Plaintiff chts@ppeal the assessment to the Board of Ta
Appeals, even though the Board does not lilagebility to declae a rule or statute
unconstitutional.

It is true that due to the size of the assesgnprepayment was not a likely option. B
there are two problems with Plaintiff’'s argumémdt the prepayment requirement means sh
not have an adequate state l@medy: one, she did not haveelect to proceed in a manner
that would require prepayment in order to challenge the tax scheme’s constitutionality; a
the Ninth Circuit has already helldat prepayment requiremenks not mean that such remed
are not adequate for purpos#ghe Tax Injunction Act.See Wood, supyand Air Polynesia,

Inc. v. Freitas,742 F.2d 546, 548 (1984).

The Tax Injunction Act deprives this court@fbject matter jurisdiction over Plaintiff's

injunctive, declaratory and damages claimbe State’s Motion to Dismiss is therefore
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GRANTED and Plaintiff's claimsare DISMISSED. Because she cannot succeed on the m
her Motion for Preliminary Injunction is DENIED.

This determination resolves the State’s Motibut even if Plaintiff's damages claims
survived the Tax Injunction Act, they woub@ barred against the named defendants by the

Eleventh Amendment.

IT 1S SO ORDERED.

DATED this 17" day of May, 2012.

B

Ronald B. Leighton
United States District Judge
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