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Astrue

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
RENISSA CARMEL PATTERSON,
Case No. 3:11-cv-06052-KLS
Plaintiff,
V. ORDER GRANTING DEFENDANT’'S
MOTION TO DISMISS PLAINTIFF'S
MICHAEL J. ASTRUE, Commissioner of COMPLAINT
Social Security,
Defendant.

Plaintiff has brought this mattéor judicial review of theAppeals Council’s dismissal of
her request for review of defendant’s decisiogriant her application fsupplemental security
income (“SSI”) benefits. This matter is cantly before the Court on defendant’s motion to
dismiss plaintiff’s complaint for lackf subject matter jurisdiction. SE&F #13. Pursuant to 2
U.S.C. 8§ 636(c), Federal Rule of Civil Prdoee 73 and Local Rule MJR 13, the parties have
consented to have this matter heard byuthgersigned Magistrateidge. After reviewing
defendant’s motion, plaintiff’'s sponse thereto and the remamrecord, the Court hereby find
that for the reasons set forth belowatalant’s motion should be granted.

STANDARD OF REVIEW

Although not specifically designated as subdfendant’s motion to dismiss is properly
seen as one made pursuant to Federal RuavdfProcedure (“Fed. R. Civ. P.”) 12(b)(1). See

St. Clair v. City of Chicp880 F.2d 199, 201 (9th Cir. 1989) (clealfje to court’s subject mattel

jurisdiction is “treated as brought under” Fed. R. Civ. P. 12)p)€Ven if improperly identified
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by the moving party as brought untdéed. R. Civ. P. 12(b)(6)); sedsoCorrie v. Caterpillar,

Inc., 503 F.3d 974, 980 (9th Cir. 2007) (motion tendiss attacking substance of complaint’s

jurisdictional allegations treatexs if brought under Fed. R. Civ. 2(b)(1)). Thus, because th
subject matter jurisdiction of the Court is beinglidnged by defendant in his motion to dismi
the merits of that motion shall be analyzeudier the standards governing those brought purs
to Fed. R. Civ. P. 12(b)(1).

Unlike motions to dismiss for failure state a claim upon which relief can be granted
brought pursuant to Fed. R. Civ. P. 12(b)(6), “dRi2(b)(1) motion can attack the substance
a complaint’s jurisdictional allegations despiteitformal sufficiency, and in so doing rely on
affidavits or any other evidence peafy before the court.” St. Clai880 F.2d at 201; sedso
Corrie, 503 F.3d at 980. The party opposing the amoto dismiss brought pursuant to Fed. R
Civ. P. 12(b)(1) then must “present affidawotsany other evidence necessary to satisfy its
burden of establishing that theurt, in fact, possesses subjematter jurisdiction.” St. Clajr880
F.2d at 201. Thus, it is not an abuse of the Codrscretion to consil such “extra-pleading
material,” even when “necessaryrtsolve factual disputes.” Id.

The Court may not decide the issue wfjsct matter jurisdiction under Fed. R. Civ. P.
12(b)(1) if “the jurisditional issue and the issoe the merits are . . . factually so ‘completely
intermeshed,’ that ‘the question of jurisdictisrdependent on decision of the merits.” adl.
202 (citations omitted). In this case, however,ahigsues are not so intermeshed as to precl
the Court exercising its judicial reviewthority under Fed. R. Civ. P. 12(b)(1). Sde(because
“the issue of ripeness has nothing to do with thetsefi[a claim], . . . @istrict court errs if it
submits the issue to the jury”).

Lastly, as is true for mains brought pursuant to Fed.&v. p. 12(b)(6), “all disputed
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facts” are to be “resolved in favor thife non-moving party.” Costco v. United State48 F.3d

863, 865-66 (9th Cir. 2001); Murphy v. Schneider National, B82 F.3d 1133, 1139 (9th Cir.

2004); McNatt v. Apfel201 F.3d 1084, 1087 (9th Cir. 20@0@purt favorably views facts

alleged to support jurisdiction); Ueidl States v. One 1997 Mercedes, E420% F.3d 1129, 113(

n.1 (9th Cir. 1999) (“Because theuwrbis reviewing in part an der granting in part and denyin
in part a motion to dismiss under Fed. R. CiviEb)(1) and 12(b)(6), all allegations of mater
fact stated in the complaint are taken as &g construed in the light most favorable to the
nonmoving party.”).

FACTUAL AND PROCEDURAL HISTORY

On May 8, 2008, plaintiff filed an applicati for SSI benefits, which was denied upon
initial administrative review. SeeCF #14, p. 2; ECF #14-2, p. @n August 13, 2008, plaintiff
retained Charles W. Talbot as her currentllegansel, upon which a regst for reconsideratior
was filed, which also resulted in ardi@ of plaintiff's application. Se&CF #14, p. 2; ECF #15-
1, p. 1. Arequest for a hearing before an aistriative law judge (“All”) was filed on October,
22, 2008, and one was scheduled for Jurg010, in Seattle, Washington. 8e€F #14-2, p. 4;
ECF #15-1, p. 1.

Prior to the scheduled hearingr. Talbot sent detter to the designated ALJ requesting
that additional medical recori® obtained, and informing the Althat plaintiff would attempt
to establish eligibility for disability insurandeenefits, by establishing slwas disabled prior to
her date last insured. SEEF #15-1, pp. 1-2, Exhibits 1-3. #te hearing held on June 7, 201
“the issue of eligibility for [@sability insurance] benefits waliscussed and it was recognized

that this was a ‘remote onset case,” i.e., ‘fage where there is alstantial period of time

between the alleged onset date and the datppiifcation for disability benefits.” ECF #15-1, p|
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2 and n.1. The ALJ “decided that in ordeestablish a remote onset, a medical expert was
needed at the hearing,” and thus cwnd the hearing to secure one, .2, Exhibit 4.

Via letter dated June 29, 2010, Mialbot informed the ALJ #t plaintiff “had moved to
California to reside with her family becausieher deteriorating health condition.” Idn July 6,
2010, Mr. Talbot was notified thatghtiff's case had been transfetre the Office of Disability
Adjudication and Review (“ODAR”) in Orangéounty, California, due to her change of
residence from the State of Washmgto the State of California. |p. 2, Exhibit 5. Another
hearing before a different ALJ in Californieas scheduled by th@DAR for October 22, 2010.
Id., p. 2, Exhibit 6. Mr. Talbot’'sequest to represent plaintiffa video conferencing at the
scheduled hearing — due to her itiabto afford the cost of higravel to California to represent
her in person — was denied.,Igp. 2-3, Exhibit 7.

Because of this denial, Mr. Talbot referred plaintiff to other legal counsel, who agre
represent her and who appeared at the October 22, 2010 hearipg3IdPlaintiff’'s application
for SSI benefits was granted by the ALJ in a decision dated Naretih2010. ECF #14, p. 3;
ECF #14-1; ECF #15-1, p. 3. That decision conthime mention or discussion of the attempt
plaintiff to claim and establish eligibility for diséiby insurance benefits r to and at the first
administrative hearing. S&CF #14-1; ECF #15-1, p. 3. Nortiwere any evidende the record
that the ALJ in California was presented with drestvise made aware of this issue of eligibili
for disability insurance benefits. SEEF #14-1; ECF #15-1, pp. 3-4, Exhibit 9.

On December 14, 2010, plaintiff signed a fappointing Mr. Talboher representative,
which was sent to the Riverside California odfiof the Social Security Administration (“SSA”
that same day, and which was received by that office on December 20, 20ECFS£#5-1, p.

3, Exhibit 8. On December 30, 2010, Mr. Talbent the Appeals Couiha letter requesting
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review of the California ALJ’s ecision, pointing out the disabilitysurance bené$ eligibility
issue and seeking remand for a hearing orfamler consideratioof that issue. SeExhibit 15-
1, p. 4, Exhibit 9. The Appeals Council rees that request on January 3, 2011. iee

On October 19, 2011, the Appeals Council dssad the request for review, stating in
relevant part as follows:

The Appeals Council has determined tGaarles W. Talbot was not a party

to the Administrative Law Judge’®dision in this case (20 CFR 416.1432); is

not an appointed representative ¢ thaimant; and, that his rights with

respect to benefits weret adversely affectday the Administrative Law

Judge’s decision and would not lsvarsely affected by any decision the

Council might make.

Specifically, Charles W. Talbot is tltaimant’s former representative, but

not her current representativ The claimant’s sighare was not included in

the request for review that he submitted, and there is no indication from the

current representative that the clamhavanted to request review.

Accordingly, the request for reviefiled by Charles W. Talbot, is hereby
dismissed under 20 CFR 416.1467 becauss het a proper party.

ECF #15-1, Exhibit 10. In atker dated November 9, 2011, which was received by the App:s
Council on November 15, 2011, Mr. Talbot outlined #bove history of this case and requesi
that the dismissal of the request for reviewnndrawn. ECF #15-1, p. 4, Exhibit 11. To datg
no response to that letter has been received. ECF #15-1, p. 5.

On December 24, 2011, plaintiff filed her cdaipt in this Court, alleging that the

reasons the Appeals Council gave for denyingé&guest for review we contrary to the

evidence, that her request shontit have been summarily disssed and therefore that her du¢

process rights were violated. S8€F #1-#3. In addition to requig defendant to file an answe
to the complaint and a certifi@dpy of both the transcript oécord and the documentation of
her attempt to seek Appeals Council reviewthaf California ALJ’s dcision, plaintiff also

requests that this matter be remanded for anbieing before an ALJ “to consider her claim
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that she was disabled” for purposes of detemmgirligibility for disability insurance benefits.
ECF #3, p. 4.

On February 28, 2012, defendant filed his motion to dismiss, noting it for consider

on March 20, 2012 (ECF #13), and on March 15, 2ptEntiff filed her response thereto (ECH

#15). Defendant has not filed hgto plaintiff's reponse. Accordingly, defendant’s motion
now ready for consideration by the Court.
DISCUSSION

Defendant argues the Court has no jurisdictiorewew the denial oplaintiff's request
for review under 42 U.S.C. 8§ 405(gyhich reads in relevant part:

Any individual, after any final desion of the Commissioner of Social

Security made after a hearing to white was a party,rigspective of the

amount in controversy, may obtain a reviefasuch decision by a civil action

commenced within sixty days afteetmailing to him of notice of such

decision or within such furthemtie as the Secretary may allow.

Thus, as defendant notes, this psan “clearly limits judicial reiew” to a “final decision” of

defendant “made after a hearing.” Califano v. Sand&8 U.S. 99, 108 (1977).

The meaning of the term “final decision” 8ection 405(g), however, is left to defenda

“to flesh out by regulatio.” Weinberger v. Salfi422 U.S. 749, 766 (1975); saelsoMathews v.

Eldridge 424 U.S. 319, 330 (1976) (“[U]nder s 405(g@ wower to determine when finality ha
occurred ordinarily rests with the SecretaryIf)a request for review is denied by the Appeals
Council, “the decision of the ALJ represents fimal decision of th€ommissioner.” Batson v.

Commissioner of the $@l Security Admin.359 F.3d 1190, 1193 n.1 (9th Cir. 2004); aks®

20 C.F.R. § 404.968, § 404.981; 20 C.F.R. 8.2468, § 416.1481. Thus, except as provided
below, the Court lacks subject-matter jurisdictiomeiew the denial of plaintiff's request for

review of the Califonia ALJ’s decision.
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There are some cases where “a claimant'sesten having a particular issue resolved
promptly is so great that deference to thermy’s judgment [regarding when finality in the
administrative review process occurs] is inappropriate.” Mathé24 U.S. at 330. These are
cases involving challenges tofdiedant’s decisions made “onrtstitutional grounds,” to which
is applied “the well-establishg@inciple that when constitutiohgquestions are in issue, the
availability of judicial review is presumed.” Califan@30 U.S. at 109. This is because such

guestions “obviously are unsuitearesolution in administratevzhearing procedures,” thus

making access to the courts “essential”’ to deciding them, and “a statutory scheme” will not be

interpreted as foreclosing judatireview, unless there is “@eand convincing” evidence of

congressional intent to do so. (ditation omitted); sealsoBoettcher v. Secraty of Health and

Human Services’59 F.2d 719, 721 (9th Cir. 1985).

A claimant’s constitutional challengeowever, must be “colorable.” Boettch@&b9 F.2d
at 721. A constitutional challenge that is notHelly insubstantial, immaterial, or frivolous’

raises a colorable constilonal claim.” Udd v. Massanar245 F.3d 1096, 1099 (9th Cir. 2001)

(quoting Boettcher759 F.2d at 722)); sedsoEvans v. Chaterl10 F.3d 1480, 1483 (9th Cir.

1997). “A constitutional claim is not colorablétittlearly appears tbe immaterial and made
solely for the purpose of obtainingigdiction or . . . is wholly iaubstantial or frivolous.” Subial

v. Commissioner of Social Securit®64 F.3d 899, 902 (9th Cir. 200&)tation omitted); see

alsoBoettchey 759 F.2d at 722.

Where a claimant raises a “colorable congtihal claim of due prcess violation that
‘implicates a due process right [either] to a miegful opportunity to be heard,’ or to seek
reconsideration of an adverse benefits deterinind judicial review of that claim will not be

precluded. Evand 10 F.3d at 1483 (interhaitation omitted); sealsoUdd, 245 F.3d at 1099
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(9th Cir. 2001) (“[D]ue process requires tlaatlaimant receive meaningful notice and an
opportunity to be heard before ltigim for disability benefits malge denied.”). Here, plaintiff
has alleged facts sufficient to show she wasetkaimeaningful opportunity to be heard by th
Appeals Council.

As noted above, on December 14, 2010, éffieiCalifornia ALJ’s decision was issued
plaintiff signed a form appointinir. Talbot her legal represetitze, which was received by thg
SSA office in Riverside, California ondaember 20, 2010. On December 30, 2010, Mr. Tall

acting as plaintiff's legal repreatative, sent the Appeals Coureiletter requesting review of

the California ALJ’s decision, which was reagivby the Appeals Council on January 3, 2011.

It was not until October 19, 2011, that the App&atsincil issued its order dismissing plaintiff’
request for review, more than ten months afterdtregeived that request. Nor is there any is
regarding the timelirss of the request.

An attorney will be recognized as a claimamé&presentative if the claimant “sign[s] a
written notice stating [he or she] want[s] the [aity] to be [his or her] representative in
dealings with” the SSA, and the notice is filetlhw(1) “one of [the SSA’s] offices if [the
claimant has] filed a claim dra[s] requested reconsideratio(2) “an [ALJ] if [the claimant]
“requested a hearing”; or (3) “the Appeals Coundtht claimant has] ppested a review of th¢
[ALJ’s] decision.” 20 C.F.R. § 404.1707; 20 C.F§416.1507. In this case, plaintiff signed 3
form appointing Mr. Talbot as her legal represtwa which was submitted to the SSA office
Riverside, California. SeECF #15-1, Exhibit 8. While it is nentirely clear this SSA office
was the proper place to submit that form — gitleat an ALJ had already issued a decision, b
no request for review had yet been made — defdraizes not challenge ipgopriety. As such,

the Court finds the form was properly submitted.
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Once a representative has been appointedefumiore, that represatative may “[m]ake
any request or give any tice about the proceedings before” the SSA. 20 C.F.R. §
404.1710(a)(4); 20 C.F.R. § 416.1510(a)(4). AccalyinMr. Talbot notonly was plaintiff's
representative at the time rdy indeed, well before — the peals Council issued its order
dismissing the request for review, but he alsd th@ authority to submit that request to the
Appeals Council on her behalf. Thus, non¢hefreasons the Appeals Council gave for
dismissing it — i.e., that Mr. Tadib was not plaintiff's current presentative, that her signature
was not on the request for review and thatelveas “no indication” she “wanted to request
review” (ECF #15-1, Exhibit 10) —awalid or supported by the actdatts. Plaintiff thus was
denied her right to challengeetllecision of the California ALJ #te Appeals Council level, an
thus to be meaningfully heard aathevel of admirstrative review.

That being said, the Court agrees with ddéat’s alternative argument that jurisdictior]
has not been established, because plaintiff has not satisfied the presentment requirement
noted above, 42 U.S.C. § 405(g) requires claismemtobtain a final judgment” from defendan

prior to “seeking judiciateview.” Johnson v. Shalald F.3d 918, 921 (9th Cir. 1993); saso

Heckler v. Ringer466 U.S. 602, 617 (1984) (“§ 405(g) i®thnly avenue for judicial review”

for disability claims). “A final judgment consists two elements: the psentment of a claim to
[defendant] and the exhaustionaafministrative remedies.” JohnséhF.3d at 921.

“The presentment requirement is jurisdictal, and therefore cannot be waived’; kke

alsoHeckler 466 U.S. at 617 (“§ 405(g) consists afawaivable requirement that a ‘claim for

benefits shall have been presehte [defendant]”) (quoting Mathewd24 U.S. at 328). Furthef

“[tlhe presentment requirement is satisfiedewtithe claimant] makes a claim for benefitisgl

[defendant] determines that the claimant mdeteligibility requirements for those benefits.”
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Briggs v. Sullivan 886 F.2d 1132, 1139 (9th Cir. 1989) (emphasis added). Therefore, whe|

complaint does not contain any allegation that@plieation for benefits lmbeen filed with the
SSA - let alone that eligibility #refor has been determined — thle@ complaint will be deemeg
“jurisdictionally deficient.” Mathews424 U.S. at 329 (concluding complaint was sufficient, g
alleged claims for benefits had beduly presented . . . to thedistrict Social Security Office

and, upon denial, to the Regional Office for regideration.”) (quotig Weinberger v. Salfd22

U.S. 749, 764-65 (1975) (interngliotation marks omitted)).

“[T]o become entitled to [disability insura@lcbenefits,” a claimant “must apply for
[such] benefits” by filing “an application thithe SSA has] prescribe[d].” 20 C.F.R. § 404.60
20 C.F.R. 8404.611(a). With certarceptions not applicable heen application “is filed on
the day it is received by an SSA employee atafrjthe SSA’s] officesor by an SSA employee
who is authorized to receive it at a place othan one of [the SSA’s] offices.” 20 C.F.R. §
404.614(a). Applications may consist of 88A’s “traditional pre-printed forms, and
applications [the SSA’s] employees completecomputer screens based on information” the
claimant provides. 20 C.F.R. § 422.505(a). Initald, a claimant “may also use SSA'’s Intern
website to submit an SSA-appravapplication,” or “completan Internet pplication on a
computer (or other suitable device, such aslaatronic kiosk) and ettronically transmit the
form to [the SSA] using an SSAsproved electronic signature.” Id.

In this case, plaintiff has natleged or shown thatn application for disability insurance
benefits was filed with the SSA as prescribedvah Rather, as noted herein, the first time it v
made known to the SSA that plaintiff was intendiogstablish eligibility for such benefits, wa
when Mr. Talbot stated such irpee-hearing letter sent to the original ALJ in this matter. WHh

the issue of plaintiff's eligibility for disability isurance benefits apparently was discussed at
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hearing, again there is no evidence that an aepallcation for such benefits was completed :
submitted in the manner required by the SSA’s regulations.

The SSA'’s regulations also do not appealkow for a claim for disability insurance
benefits to be made to or raised with an Altde in pre-hearing subssions or at the hearing
itself. See20 C.F.R. § 404.946. Accordingly, plaintiffd&ailed to establish that she actually
made “a claim for benefits,” which is a necessstgp in satisfying the presentment requireme
Briggs 886 F.2d at 1139. Nor has plaintiff shown -even alleged — that defendant has mad
determination that has plaifitmet “the eligibility requiremats for those benefits.” IdThus,
because no claim for disability insurance benefits has been properly presented to defenda
Court is without jurisdiction toeview the Appeals Council’'s orddismissing plaintiff's request
for review of the Calibrnia ALJ’s decision.

CONCLUSION

Based on the foregoing discussj the Court finds in lacks jurisdiction in this matter in
light of plaintiff's failure to satisfy the presenent requirement contained in 42 U.S.C. § 405
Accordingly, defendant’s motion to disss (ECF #13) hereby is GRANED.

DATED this 12th day of April, 2012.

/ﬁn A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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