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t al v. Salazar et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
SIERRA CLUB, et al., No. 12-cv-5669-RBL
Plaintiffs, ORDER
V. (Dkt. #17)
KEN SALAZAR, Secretary of the
Department of the Interior, et al.,
Defendants.

In May 2012, the Washington DepartmentNatural Resources (“DNR”) proposed, a
the Fish & Wildlife Service approved, an amdenent to a habitat conservation plan governir
the logging of forests in soutlest Washington. Plaintiffs bught suit alleging that Fish &
Wildlife failed to take certain statutory stkepnder the Endangered Species Act, 16 U.S.C.
8 1531et seq (“ESA”), before approving the amendmeiRtlaintiffs sent a notice of intent to
sue, which is required by the ESA 60 days befilirgy suit. However, 35lays later, Plaintiffs
filed suit. Plaintiffs argue thahey have pled only claims urrdae Administrative Procedures
Act, 5 U.S.C. 8§ 70%&t seq (“APA”)—which contains no 60-day notice requirement—rather
the ESA. The Government contends that thenddall in fact under the ESA, and the suit

be dismissed and re-initiated in 60 days.
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l. FACTUAL BACKGROUND
The background to the case is only martiynalevant to the Motion, and only a bare

recitation is necessary.

A. Washington Department of NaturalResources’ Habitat Conservation
Plan and the Marbled Murrelet

In 1997, the Washington DNR drafted a habitsmrvation plan covering approximatg
1.8 million acres of land in the state. The comggon plan controls both logging and protec
of endangered and threatened species, includengtrbled murrelet, a “dove sized bird . . |
the same family as puffins.” (Pl.’s Resp. aDkt. #36). After reviewing the conservation pl3
Fish & Wildlife issued an “incidental take permit,” a permit created by the ESA that allow
limited taking of endangered or threatened species.

Although the facts are not entirely clear as tharly stage of litigation, DNR set out to
study the marbled murrelet and its habit in orddydtier classify the landeparating areas th3
are high-quality nesting areas from areas thakesehospitable. This conservation plan alrg
classifies the land into separate managemesatsaand it is a shift in logging between these
areas that is in dispute.

In 2012, Fish & Wildlife approved a “minor amendment” to the conservation plan.
Government argues that the amendment méngging from higher-quality nesting areas to
“marginal habit,” and thus, the logging will deaise incidental taking. Because the amendi
decreases take, the Government contendstatetory requirements for a major amendment
not apply.

Plaintiffs argue that the amendment auitext logging in 60% of the higher-quality
habitat in southwest Washington, @ma much larger than usedrish & Wildlife’s biological
opinion.

B. Plaintiffs’ Notice of Intent to Sue

In their notice letter, Plaintiffs first alledeviolations of ESA 88 7 and 10. Specificall

Plaintiffs alleged that under § 7, Fish & WildiEhould have re-initiatecbnsultation with DNR

and completed a new biological opinion beforpraping the amendment. (Oliphant Decl., B
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1 at 4-9, Dkt. #18-1.) Second, Piaifs alleged that Fish & Wilkife violated 8§ 10 by processil
DNR’s amendment as a “minor” amendmeather than a “major” amendmentd.( Ex. 1 at 12
Dkt. #18-1.) Major amendments to conservaptans require public comment and the statu
findings required of all incidental take pernitg., that takings will béncidental, the agency
will minimize impacts and adequately fund tleservation plan, and that the takings will ng
appreciably reduce a species’ cbawf survival). As it considered the amendment to be m
Fish & Wildlife bypassed these steps.

According to Plaintiffs, aftesending their notice of intet sue, they concluded that
their 8 10 claims were properly plaedt as ESA claims, but as APA claims. They therefore
suit 36 days after the notice letter.

The Complaint largely tracks Plaintiffs’ noticetkr. In their firstclaim (the only claim
the Government challenges hefelgintiffs alleged that Fis& Wildlife violated ESA § 10 and
the APA by approving the amendnievithout public comment or the statutory findings.
Further, Plaintiffs alleged that Fish & Wildifapproved the amendment “without first evalug
the effects of the proposed amendment under &&fon 7.” (Pl.’'s Compl. 1 61, Dkt. #1.)
Plaintiffs later amended their Complaint remmaythat language—i.e.,d¢hreference to 8 7.
(Pl’s Am. Compl. 1 61, Dkt. #15.) Despite rewing the reference to 8§ 7, the Government H
asserts that Plaintiffs’rfst claim is intrinsically tied or anadjous to 8 7; it is therefore an ESA
claim, and 60-daysotice is required.

I. GOVERNING LAW

Dismissal under Rule 12(b)(6) may be baseckither the lack od cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A complaint must allege facts to
a claim for relief that is plausible on its faceee Ashcroft v. Igbal29 S. Ct. 1937, 1949
(2009). A claim has “facial plausibility” whendtparty seeking reliepleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.’Id. Although the Court must accept asetra complaint’s well-pled factg

conclusory allegations of law and unwarrantddnences will not defat an otherwise proper

Order - 3

tory

~—+

nor,

filed

ating

ere

State




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Rule 12(b)(6) motionVasquez v. L.A. Count¥87 F.3d 1246, 1249 (9th Cir. 2003prewell v
Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001). “[plaintiff’'s obligation to provide
the ‘grounds’ of his ‘entitle[mehto relief’ requiresmore than labels and conclusions, and &
formulaic recitation of the elements of a cause of action will not do. Factual allegations 1
enough to raise a right to reli@bove the speculative levelBell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007) (citationa@footnote omitted). This requires a plaintiff to plead “mof
than an unadorned, the-defendant-unlawfully-harmed-me accusagjbal’129 S. Ct. at 1949
(citing Twombly).

A. Overview of the Endangered Species Act

In order to enforce its provisions, the ESA cesathat is called a “citizen suit,” a cau
of action that may be filed for certain vittans. Under U.S. Supreme Court precedent,
however, certain causes of acteme pled under the APA. Thimfortunate return to form
pleading has a crucial impact: the ESA citizeilh mquires 60-days notice; the APA claim do
not. If the Court allows the suit to processlan APA claim, and the Ninth Circuit later
disagrees, then all the work thie parties and the Court is loahd the case must begin again

In their notice letter, Plaintiffs alleged vatlons of two sections of the ESA: 8 7 and
8 10. These two sections are the central characters in this Motioayé&ow background to tk

ESA, and specifically, to 88 4, 9, and 11, is helpful.

1. ESA 8 4: “Determination of Endangered Species and Threatened
Species,” 16 U.S.C. § 1533

Under §4, the Secretaof the Interiot must create the endangered species list. 16
U.S.C. § 1533(a)(1). The section compets $recretary to use the “best scientific and
commercial data” in reviewing éhstatus of species and marmdathe designation of “critical

habitat.” 16 U.S.C. § 1533 (b)(1)—(2).

! The term “Secretary” may sometimeefer to the secretaries oétBepartment of Commerce or the
Department of Agriculture, but that point is irrelavén this case. 16 U.S.C. § 1532(15) (defining
“Secretary”).
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2. ESA 8 7: “Interagency Cooperation,” 16 U.S.C. § 1536

Under § 7, all federal agencies must consullhthe Secretary to “insure that any action

authorized, funded, or carried dayt such agency . . . is not liyeto jeopardize the continued
existence of any endangered species . . . .U.8C. § 1636(a)(2). Thus, any “action agenc
must coordinate with, for example, Fish & Wild, to ensure that its projects do not harm
threatened species.

Section 7 also mandates that the Secresane what is called a “biological opinion,”
which details “how the agency action affectsspecies or its criticdtabitat.” 16 U.S.C.

8§ 1536(b)(3)(A).
3. ESA 8§ 9: “Prohibited Acts,” 16 U.S.C. § 1538

Section 9 is the core of the ESA. It proits the taking, imporfpossession, and sale o
endangered species. 16 U.S.C. § 1538(a)(1).

4. ESA § 10: “Exceptions,” 16 U.S.C. § 1539

Despite its bland name, 8§ 10 plays a large iokegulating endangered species—andg
this section that is dhe heart of the dispeit Under § 10, the Secretary may issue a permit
the taking of endangered species—takin@ieatise prohibited by § 9—if the taking is
“incidental to, and not the purpose of, the carrying oluan otherwise laful activity.” 16
U.S.C. § 1539(a)(1)(B) (emphasis added). Todghis permit (an “incidental take permit”), 4
applicant must submit a conservation pléke(the one submitted by the Washington DNR) i
detail how agency actions will impact species, how the agency will mitigate harm, and pq
alternative actions. 18.S.C. § 1539(a)(2)(A).

Before approving a conservation plan, 8ecretary must open the plan to public
comment and make certain findings, including thatapplicant’s actions will result in only
“‘incidental” taking, that thegplicant will mitigate impacts, #t it will fund the conservation
plan, and that the proposed taking will not “appabby reduce the likelihood of the survival g
recovery of the species . ...” 16 U.S.C. § 1539§éB). Plaintiffs believe that Fish & Wildlifs
needed to make these findings and allow public comment before approving DNR’s amer

to its conservation plan.
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5. ESA § 11: “Penalties and Enforcement,” 16 U.S.C. § 1540
Section 11 creates both civil and criminahakies for violating the ESA. Under § 11

“[a]ny person who knowingly violates . . . any praiein of [the ESA] may be assessed a civil

penalty by the Secretary of not more than $25,000 for each violation.” 16 U.S.C. § 1540
Additionally, “[a]ny persorwho knowingly violates any provisiast [the ESA] . . . be fined ng
more than $50,000 or imprisoned for not more thia@ year, or both.” 16 U.S.C. § 1539(b)(

Section 11 also creates citizen suits: “angspe may commence a civil suit . . . to enj
any person, including the United States an anyr@beernmental instrumentality or agency
who is alleged to be in violation of any premn of this chapter....” 16 U.S.C.

8§ 1540(g)(1)(A). A citizen-suit requires, howeved, days notice to the Setary of any allege
violation before filing. 18J.S.C. 8 1539(g)(2)(A)(i).

At first blush, the citizen-stiappears incredibly broadny person may bring suit agai
any agency or entity foany violation of the ESA. Unfortunaty, all is not so simple. The
statute contains a conflictijovision. ESA 8§ 11 also caihs a second cause of action,
permitting suits against the Secretary for violations of § 4 (the section mandating, among
things, that the Secretary create the endangerdthaeatened species letd designate criticq
habitat). 16 U.S.C. § 1540(g)(1)(Clt is the interaction h&een the second cause-of-action
(specific to the Secretary) and the first caokaction (which according to its broad languag

should include all claims) that gave riseéBennett v. Speab20 U.S. 154 (1997).

B. The Supreme Court’s Interpretation of ESA § 11’s Citizen-Suit
Provision and APA Claims

The Supreme Court addressed ESA § 11igan-suit and its conflicting provision in
Bennett v. Speab20 U.S. 154 (1997). Bennettranchers and irrigatiodistricts challenged §

Fish &Wildlife biological opinion, which found thatehKlamath reclamation project (a serieg

dams, lakes, and rivers in southern Oregoo)ld likely jeopardize the Bi river and shortnose

sucker fish.Id. at 159. The plaintiffs gsented claims under two seas: ESA § 4 (challengir
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the implicit finding of “critical habitat”) and E68 7 (challenging the scientific basis of the
biological opiniony 1d. at 160.

The government disputed jurisdiction, arguihgt the ESA did ngbermit citizen-suits
against the Secretaryd. at 171. The Court looked at ESALL (the citizen-suit provision),
which provides the two cause$action discussed above:

Any person may commence a civil suit . . . :

(A) to enjoin any person, including the itéd States an any other governmental
instrumentality or agency . . . who is aiéel to be in violation of any provision of
this chapter . . . ; or,

©) against the Secretary where there isgaliea failure of the Secretary to perform
any act or duty under section 1533 of this title [i.e., ESA § 4, mandating creation
of the endangered species list and critical habitat,] whiaotisdiscretionary
with the Secretary.

16 U.S.C. 8§ 1540(g)(1) (emphasis addedg Bennet620 U.S. at 171. The Court held that
subsection (C) specifically allows suits underS83 (i.e., ESA § 4), and thus, the plaintiffs’
claims under § 4 could go forward. (This was fhaintiffs’ claim that the biological opinion
implicitly designated “critical habitat,” which mulse done expressly under 8 4.) The plaint
claims under 8§ 7, however, were more difficult.

The Court reasoned that if Congress creatspecific cause of action against the
Secretanonly for violations of non-discretionamuties under § 4—subsection (C)—then
Congress could not have inteddie Secretary to be suedder subsection (A)—the broad

cause of action allowing any suitagst any agency. In other vds, the second cause of act

(subsection (C)) would be unnecesséitihe first cause of actiofsubsection (A)) applied to the

Secretary.Bennett 520 U.S. at 173 (“That provision [subsection (C)] woulcgeer fluous—
and worse, its careful limitation to 8§ 1533 would be nullified—if § 1540(g)(1)(A) permitted
against the Secretary . . . .” (emphasis added)).

Further, the Court reasoned that it wabkehy Congress intendetthe Secretary or the
employees of Fish & Wildlife to be subjectdivil and criminal penalties if they erred in

consulting under the ESAd. at 173—74. Indeed, subsection @pws a citizen to sue for “af

% The plaintiffs presented three claims, but the claims fell essentially into the two categories listed.
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violation” of the ESA, but if the Secretary could “violate” the ESA by, for example, failing

allow public comment on an incidental take permitcbeld also be civillyand criminally liablg.

The Supreme Court found it unlikelyat the Congress intended tBecretary to be criminally
liable for “violations,” and thus, the Secretarfédure to abide his dutgein administering the
ESA are not “violations” of the ESAID.

Lastly, the Supreme Court reasoned th#tefSecretary’s failure in administering the

ESA was a “violation,” then a platiiff could file suit for any minoprocedural error at any timge

rather than awaiting “final ageneagtion,” as required by the APAd. at 174.

Given that reasoning, the Cogdncluded that the plaifits’ 8 7 claims did not fall
within subsection (A), the citizen-suit prowsi. Because the claims could not fall under
subsection (C) either (because subsectiora()orized only § 4 claims), the claimsist fall
under the APA, which authorizes review onlyemt‘there is no other adequate remedy in a
court.” Bennett520 U.S. at 162 (quoting 5 U.S.C. § 704).

In sum, subsection (A) is a “meanswkiich private parties may enforce théstantive
provisions of the ESA againstgulated parties—both priveaentities and Government
agencies—nbut it is not an alternative avefargudicial review of the Secretary’s

implementation of the statute.”ld. at 173 (emphasis added).

C. The Ninth Circuit’'s Decision in Environmental Protection | nformation
Center v. Simpson Timber Co., 255 F.3d 1073 (9th Cir. 2001)

While Bennettholds that a challenge to a contple biological opinion under 8 7 is
properly pled under the APA, the Government argues that the Ninth Circuit has clarified
certain § 7 claims must be pled under the E§2eeDefs.’ Resp. at 17, Dkt. #17)

to

that

(distinguishingSimpson Timbefrom Bennet). In Environmental Protection Information Center

v. Simpson Timber CA255 F.3d 1073 (9th Cir. 2001), thiintiffs challenged Fish &
Wildlife’s refusal to rénitiate consultation on an incidexitake permit under § 7 (the same
section at issue iBennettand the same claim listed in Plaintiff®tice of intent to sue letter).
Id. at 1074—75seeOliphant Decl., Ex. 1 at @kt. #18-1 (noting violation for failure to reinitia

consultation). Simpson Timberdhabtained an incidental takermit for northern spotted ow,
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but after obtaining the permit, Fish & Wilddiflisted two additional species as threatened

(including the marbled murrelet)d. at 1075.

The Ninth Circuit reognized that unddBennett Fish & Wildlife “could not be sued fof

maladministration of the ESA” under the ogiresuit provision—thas claims fall under the
APA. Id. at 1079. But, the court of appeals stated Beginett'expressly recognized that
citizen suits are a permissible means to exddhe substantive provigis of the ESA against
regulated parties—including government agenitkes[Fish & Wildlife] in its role as action
agency.” Id. And, according to the Ninth Circuit, the plaintiffs sought to “enforce the
substantive obligation imposed fiFish & Wildlife] to ensure that no action authorized by it
likely to jeopardize a threatened specielsl’ Because Fish & Wildlife needed to consult
itself—to ensure that it was nweiolating 8§ 7 by failing to renitiate consultation—the claim
could be pled under the ESAd.

This logic appears again, bpgrhaps more clearly, ifurtle Island Restoration Networ

v. National Marine Fisheries Servicg40 F.3d 969 (9th Cir. 2003). Trtle Island the

S

Fisheries Service was issuitzgngline fishing permits under the High Seas Fishing Complignce

Act, 16 U.S.C. 8550&t seq Id. at 970. The plaintiffs brouglgt7 suits, alleging that longline
fishing “result[ed] in harm to severah@angered and protected species . .Id.” When the

“acting agency is either the Fisheries Servicg-mh & Wildlife], the obligation to consult is 1
relieved, instead, the agency must consult witisiown agency to fulfill its statutory mandatg

Id. at 973.

Thus, inTurtle Island it is easier to see why the Fisheriervice is the action agency}

was issuing permits not under the ESA, but urtde High Seas Compliance Act, and like ar

entity authorizing conduct thatay jeopardize threatened speciesjust consult under ESA § 7

In contrast, irSimpson TimbeiFish & Wildlife is not initiallyan action agency. The initiating
entity was Simpson Timber—it sought a biologjigginion and eventually an incidental take
permit. Throughout that process, Fish & Wildiigea consulting agency, merely “implementi

the ESA. Yet, despite being merely an administraf the ESA, there is a moment when Fis
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Wildlife becomes the action agency—when it peris a § 7 analysis of its own decision on
whether to re-initiate consultation.

Although the confines ddimpson Timbeare not entirely cleait appears that at least
some 8§ 7 claims against Fish & Wildlife areglunder the ESA and remain subject to the 6
day notice requirement.

[I. ANALYSIS

The Government acknowledges that Plaintiéfaim as stated falls under ESA § 10—
alleging failure to allow public comment and to make statutory findings. As the Governm
explains: “[B]y challenging the alleged failuretbe agency to follow procedures required of
under Section 10 of the ESA befassuing a Section 10 permit .. . . rather than the adequa
its expert analysis and concloss following formal consultation (with itself) . . . , the First
Claim goes to [Fish & Wildlife] in its role as action agency.” (Defs.” Mot. to Dismiss at 2,

#17.) Thus, while the claim is ostensibly listedler § 10, the Government believes the nat

of the allegations implicates Fish & Wildlifersle as an action agency—something akin to its

8§ 7 responsibilities.

In the alternative, the Government argues ithidte claim falls undethe APA, the Cour
should preclude Plaintiffs from later amemglitheir Complaint to add § 7 claims teaiuld
require 60-days notice.

A. Plaintiffs’ ESA § 10 Claims

The Court must conclude that Plaintiffs’ etafalls under the APA. First, § 10 is not,
theBenneticourt put it, a “substantive provision'theer than an “implementing provision.”
AlthoughBennetffailed to clearly divide substtime provisions from mere implementing
provisions, it stated that a “subative provision” is one that pate parties may enforce agair
“regulated parties—both private drgs and Government agencieénnett520 U.S. at 173.
But 8 10 does not regulatemate entities; it pertains only to the Secreta®gel6 U.S.C.

§ 1539 (allowing Secretary to igsincidental take permits, peitsito take for scientific
purposes, allowing hardship exemptions, requiSegretary to publish appations and permit

in the federal register, and othectens relating to the Secretary).
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Second, and perhaps more persuasivelyCthat cannot imagine &t Congress intended

the Secretary’s actions under § 10 to be “tiotss” of the ESA and gk rise to civil and
criminal liability. In other words, for Platiffs’ claim to fall under the ESA citizen-suit
provision, it must allege a “violation” of ¢hESA. 16 U.S.C. 8 1540(g)(1)(A). ButBsnnett
noted, “the ESA uses the termdlation’ elsewhere in contexts in which it is most unlikely to
refer to failure by the Secretary . . . to penfi [his] duties in administering the ESABennett
520 U.S. at 173. Thus, if the Government warerect, Plaintiffs might allege that Fish &

Wildlife failed to allow public comment on the DN&nendment, and that claim would give fise

to civil and criminal liability for Fish & Wildlie employees. Such a result is counter to compmon

sense.

Third, Bennetts policy concerns would be underrash The Supreme Court noted that

“interpreting the term ‘violation’ to includany errors on the part of the Secretary in

administering the ESA” would allow a plaifitio sue under the ESA citizen-suit provision

immediately for “[a]ny procedural defaultld. at 174. Thus, interpreting 8 10 as potentially

giving rise to ESA citizen-suit claims would allommediate suits for procedural violations (
failing to allow public comment) before Fish\&ildlife had even issued an incidental take
permit—undermining “the APA’s ‘finahgency action’ requirementid.

Fourth, it is difficult to appt the Ninth Circuit’s reasoning regarding § 7 claims to
Plaintiffs’ 8 10 claims. Indeed, the Ninth Qiititself seems unclear about its reasoning in
Simpson TimberAgain, it is easy to see why the Fasles Service was an action agency in
Turtle Island it was issuing fishing permits undeca@npletely different statute (the High Seas
Compliance Act). Thus, all action commenceathwhe Fisheries Service—it was the origina|
action agency.

But in Simpson Timbethe logging company was theginal action agent; Fish &
Wildlife was consulted to form a biological opomi and eventually issue an incidental take
permit. Similarly here, the Washington StBf&R is the action agent; Fish & Wildlife was

consulted to form a biological opinion and issue an incidentalgekait. In both cases, it is
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merely administering the ESA. Und&impson Timbehowever, Fish & Wildlife becomes ar
action agency when failing to-ieitiate consultation under 8§ 7.

The Ninth Circuit appears uncertain of this ledipgheld that “[e]venf we were to read
Bennettto preclude citizen-suit standing . . . , [{laintiff] would still have standing to sue
under the APA.”Simpson Timbe255 F.3d at 1079. The Ninth Circuit reasoned that the
plaintiff in Simpson Timbehnad interests that fell “within theone of interests” protected by §
and therefore had standing to sue under “thA[p&s well as under theitizen-suit provision of
the ESA.” But it cannot be both: “the APA lig terms independently authorizes revianly
when ‘there is no other ageate remedy in a court.’Bennett 520 U.S. at 161-62 (citing 5
U.S.C. § 704).

Moreover, subsequent NmCircuit opinions dravbimpson Timbés holding into
guestion. IrSalmon Spawning & Recoveijliance v. Gutierrez545 F.3d 1220 (9th Cir. 200
the Ninth Circuit held that the ESA citizenisprovision authorized “suit against the State
Department, as action agency, for failuredoply with its ESA obligations . . . .Id. at 1229.
But as for plaintiffs’ claim against the Fisheries\iee, “the failure to reinitiate 8 7 consultati
is a final agency action subjectjtalicial review” under the APAId. at 1230 (citing,
interestingly Envtl. Prot. Info. Ctr. v. Simpson Timh&55 F.3d 1073, 1079 (9th Cir. 2001)).

Fifth, other courts have consiaer§ 10 claims under the APAee Conservation Forg
v. Salazay 753 F. Supp. 2d 29, 34 (D.D.C. 2018jerra Club v. Babbiftl5 F. Supp. 2d 1274,
1278-79 (S.D. Ala. 1998),0ggerhead Turtle v. Volusia County20 F. Supp. 2d 1005, 1019
1020 (M.D. Fla. 2000).

In conclusion, Plaintiffs’ claim under ESA10—that Fish & Wildlife wrongly approve
the amendment without publicrmonent and statutory findingsfalls properly under the APA
and is therefore not subject to the ESA citizaits 60-day notice requirement. The Court m
reject the Government’s argument that thekgations go to Fish & Wildlife as an action

agency.

Order - 12

7,

on

d

ust




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B. Possible Amendment

The Government argues that Plaintiffs carlatér amend their Complaint to add § 7
claims because such an amendment wouldigivent the ESA’s 60-day notice requirement.
(Defs.” Mot. to Dismiss at 19, Dkt. #17.) Plaffs have not yet filed an amendment or filed §
new case with those claims. T@eurt will advise Plaintiffs, hoever, that it agrees with the
reasoning irProie v. National Marine Fisheries Servjdé¢o. 11-cv-5955, 2012 WL 1536756
(W.D. Wash. May 1, 2012), amliance for the Wild Rockies v. USDWo. 11-76-M-CCL,
2013 WL 1385009 (D. Mont. Mar. 26, 2013), both hotdthat later-filed ESA claims arising
from the same conduct, transactionpccurrence would relate battkthe original date of the
suit’s filing.

V. CONCLUSION
For the reasons stated above, the Gawent’s Motion to Dismiss (Dkt. #17) is

DENIED.

Dated this 2%' day of July 2013.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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