Paz v. City of Aberdeen Doc. 45
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6
7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1 FERNANDOPAZ, CASE NO. C13-5104 RJB
Plaintiff, ORDER GRANTING
12 DEFENDANT’S MOTION FOR
13 V. SUMMARY JUDGMENT
CITY OF ABERDEEN,
14
Defendant.
15
16 This matter comes before the Court Defendzityt of Aberdeen’s Motion for Summary
17 | Judgment. Dkt. 12. The Court has considénedoleadings in support of and in opposition to
18 || the motion and the record herein.
19 INTRODUCTION AND BACKGROUND
20 The Plaintiff Fernando Paz commenced this action on February 13, 2013. Dkt. 1. |The
21 || action arises out of an abatement process irttiayethe City of Aberdeen which culminated in
22 || the demolition of a building owned by Mr. Pdzl. The Complaint asserts due process and
23 || trespass claims alleging ththae City unlawfully demolisheBaz’s building without proper
24 | notice. Dkt. 1 pp. 12-14; Dkt. 8 p. 1.
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The Plaintiff owns property tmted at 217 N. “F” Street in the City of Aberdeen. In
2007, the property was owned by Richard R. Pennant. Dkt. 28 p. 2. In response to tenal
complaints, the City of Aberdeen initiated adaent proceedings in 2007. Dkt. 20 p. 2; Dkt.
p. 2. Mr. Pennant attended an administrativeihgand executed a consent form for the City
inspect the building. Dkt. 20 p. 2; Dkt. 28 p. 2. The inspection found the condition of the
premises unsafe for human habitation or otls&s under the Aberde®tunicipal Code (AMC)

15.50.030. Dkt. 20 p. 2-3; Dkt. 28 p. 2. Mr. Pennant was issued an Order and Notice to

which provided a date of December 17, 2007, to submit a repair schedule to complete the

necessary repairs. Dkt. 28 p. 2. Mr. Pennathndi complete the necessary repairs, or subn
the requested repair schedule. Dkt. 28 p. Bimdtely, the City conclded that the property w4
not habitable and issued an order to vacatesgcure the premises until it was repaired. The
property was vacated in response to this orttér.

On September 12, 2008, the City was notitle@dugh an e-mail from Plaintiff Fernand
Paz that he had purchased thiejsct property. Dkt. 13 p. 4; DK2O p. 3. Plaintiff's e-mail, an
all of Plaintiff’'s subsequent e-mails, listed hddress as 1918 E. Alder St. Seattle, Washingt
Id. In response to Plaintiff's e-mail, on Septam18, 2008, the City sent a letter to Plaintiff
informing him of the abatement proceedingd aequesting that he attend an informal

administrative hearing, scheduled for September 29, 2008, to discuss Plaintiff's intentions

property and to clarify the City requirements tstoee the structure for haable use. Dkt. 23 p.

6. This letter was sent by both regular andifeedtmail to Plaintiff’'s address at 1918 E. Aldel
Street, Seattle, Washington. Dkt. 20 p. 3; Ri&pp. 6-7. The certified mail was accepted a
the regular mail was not returnexgicating to the City that Rintiff's address was valid for

receipt of City notificationgaddressed to Plaintiff. Dkt. 20 p. 3; Dkt 23 p. 7.
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Plaintiff did not appear dhe scheduling meeting. Instgde contacted the City by e-
mail indicating his intention to complete the nesaay repairs to the building. Dkt. 13 p. 4. A
permit for foundation and roof repair was isstedPlaintiff on June 5, 2009. Dkt. 23 p. 13.
Plaintiff also obtained permits for temporggwer to the building. Dkt. 23 pp. 15-17. When
Plaintiff began to demolish the rear half o thtructure without the necessary permits, a stoy
work order was issued on June 26, 2009, by the iDapat of Labor and Industries and the C
Dkt. 13 p. 4-5. Plaintiff obtained the demolition permit on July 16, 2009 Plaintiff did not
obtain any other permits for repair of theldung and his existing pmits expired due to
inactivity. Id; Dkt 16 p. 13.

Due to the presence of debris, appliarares garbage located oretproperty, on July 17
2009, the City Code Enforcement Officer seraiitiff a notice and order to abate unsafe and
unlawful conditions under the AMC 8.08.030. Théiemand order requad that Plaintiff
remove the debris, litter, jurdnd other fixtures from the aitle of the property by July 27,

2009. Dkt. 20 p. 4; Dkt. 23 pp. 21-22. Although thty @ceived notice that the certified mai

had not been claimed, the plafhtieceived the letter sent by firslass mail. Plaintiff responde

to the letter by e-mailing the City’s buildimgpartment on July 22, 2009, requesting additior
time to remove the debris. Dkt. 16.

In February, 2010, the City began receivinghptaints that sewage odors were comir
from the Plaintiff’'s or neighboring property. DHt3 p. 5. Upon investigation, it was determi
that the sewer service for theoperty was open under the buildinigl. On February 19, 2010
the City sent Plaintiff a Notice and Orderadioate unsafe or unlawful condition on the properi
to address the accumulation of junk, debris @wdsewage. Dkt. 23 pp. 21-22; Dkt. 16 pp. 1

This was sent by first class and certified ma@kt. 27 p. 3. Plaintiff states that he did not
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receive this Notice and Ordekt. 40 p. 2. Plaintiff sent an e-mail to the City on March 15,
2010 indicating he had recently learned of theeseconcerns with his building and requesting
information about the issue. Dkt. 16 pp. 19-21. The e-mail was forwarded to the City Se
Department which responded by e-mail explainiadindings. Dkt. 16 p. 18. Plaintiff did not

comply with the abatement order. Dkt. 28 p. 5.

ver

The City issued a formal Complaint of fitrBuilding or Premises on March 9, 2010, and

set a hearing on the issue for March 24, 2010. Dkt. 23 pp. 24-25. The Complaint states
“[flailure to file an answer with the buildg official at or before the time set for the
administrative hearing or to appear at the autriative hearing will reduin an order requiring
that the premises be made fit for humanitagion or other use or that the premises be
demolished, pursuant to AMC 15.50.070d. The Complaint was sent Riaintiff at his Seattle
address by certified and first class mdkt. 23 pp. 26-27. Although the certified mail was

returned unclaimed, the Cityddnot receive a return of tleepy sent by first class maild. The

Complaint was also posted on the premises. Dkp. 118l. Plaintiff states #t he did not receive

the Complaint or notice of the hearing. Dkt. 4@ p.The Plaintiff did not appear for the heari
held on March 24, 2010, and did not send a rgmtesive. Dkt. 13 p. 6; Dkt. 40 p. 2.

On March 25, 2010, the City sent Plaintiff &de stating that the City had cleared the
property of debris and secured the buildingkt. 23 pp. 29-31. The letter also requested
permission to conduct a full inspection of the property. The letter informed Plaintiff that thg
Aberdeen Municipal Code grants the building edpr the right to enteat reasonable times,
any dwelling unit, structure or building withingtCity limits and to perform any duty imposed
on him by the Codeld. Plaintiff was expressly informedahthe City would proceed to obtai

a search warrant if such consent wasretirned by the April 2, 2010 deadlinkl. Attached to

that a
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the letter was a consent form to be completed returned by Plaintiff granting permission to
conduct a full inspectionld. The letter was sent by First Gkand certified mail. Although th
certified mail was later returned “unclaimettie regular mail was nogturned. Dkt. 23 pp. 32

33. Plaintiff states that he diobt receive the letter sequest for consent to inspect the prope

Dkt. 40 pp. 2-3.
On March 30, 2010, Plaintiff sent an e-mailhe City buildirg inspector and the
building and code enforcement officer indioatireceipt of a City ker. Dkt. 16 pp. 21-22.

The email stated that it is Plaintiff's “intentionsth the property are and were to finish the
project.” Id. The e-mail then discussed Plainsfffroblems regarding the sewer linés. The
e-mail did not address the City’s request for access to the projeerty.

On April 22, 2010, the City sought a search warrant for the premises. Dkt. 28 p. 6
29 pp. 34-41; Dkt. 30 pp. 1-2. The affidavit sougbtess and the right to search for crimina
violations of the AMC, including chapter 15.36tbE National ElectricaCode, chapter 15.08 g
the International Building Codehapter 15.12 of the Internamial Fire Code, chapter 15.50 of
the Unsafe Buildings Code, chapter 8.08 AMC, the nuisance code, chapter 13.08, the sol
code, chapter 13.56 AMC, the water coded chapter 13.52, the sewer cotik.

The same day the affidavit was submitted, April 22, 2010, the City code compliang
officer received an e-mail from Plaintiff requestinfprmation as to the right of the City to en
his property and indicating he planned to pay @ity charges for clean-up of debris on the
property. Dkt. 28 p. 6; Dkt. 40 p. 25-28. Pldineferenced a March 26, 2010 invoice maile(
his Seattle address for costsurred by the City in abatemeuwitnuisance debris. Dkt. 40 pp.
30-32. The compliance officer responded to the &-ewplaining to Plaintiff that he had faile

to respond to the City’s notied February 19, 2010, and did raggpear for the administrative
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hearing scheduled for March 24, 2010. Plaintifsw@d that the City was obtaining a search
warrant and that if he would likéhe City would remove the garbage at his expense. Dkt. 3
13.

Plaintiff responded by e-mails on April 22-28)10, complaining that he had not been
properly notified. Dkt 31 p. 15; Dkt. 40 pp. 37-4Rlaintiff requested th€ity provide proof of
service. Id.

On April 26, 2010, the Aberdeen Municipab@t issued a search warrant for the
property and seizure of evidencevadlations of the City’s code Dkt. 31 p. 11. A copy of the
warrant was posted on the premises and thesedyched the properoyn April 29, 2010. Dkt.
28 pp. 6-7. A return of the warrant was pregarBkt. 31 pp. 17-20. The inspection and retu
of warrant documented severe degradationcaai violations and a@eonstrated that the
premises continued to deteriorate and were torfilhuman habitation asther uses. Dkt. 13 p.
7; Dkt. 19 pp. 1-6.

Pursuant to the procedures outlined ia @ity’s abatement code, AMC Chapter 15.50
the City building inspector used the inspectieport and construction estimator software to
estimate the construction costs necessary taorrapd thus bring the building into compliance
with the code. Dkt. 13 p 7-8. The cadtrepair was estimated to be $118,769.8il. The
building inspector also preparad appraisal of the buildingsing the Marshall and Swift
Residential Cost Handbook. Dkt. 13 p. 8. Ddding was estimated to be valued at
$203,147.00 before applying any depagion to the building.d.; Dkt. 24; Dkt. 25. Based on
this information, the City Building Official dermined the buildingeeded to be demolished

pursuant to the City’s abatement codié. Pursuant to AMC 15.50.040(A)(1), demolition wa

m
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necessary because the estimated repair coste@ad 50-percent of the replacement value f¢
building or structure of a similar size,gign, type and quality. Dkt. 27 p. 4, 12.

On May 11, 2010, the City Building Officiatsued an Order to Vacate, Secure and
Demolish the property. Dkt. 27 pp. 31-35. Dditram was necessary because, based on the
inspection of April 29, 2010, the estimated repair costs exceeded 50-percent of the replag
value for a building or structure of a similar sidesign, type and qualityDkt. 24; Dkt 25; Dkt.
27 p. 4. The May 11, 2010 Order also notified the plaintiff of his tmhappeal the Order
within 30 days. Dkt. 27 p. 5

The Order was mailed to the plaintiff by hdirst class and certified mail on May 11,
2010, along with copies of the inspection repootstruction estimate, the photographs, the
Marshall & Swift estimate of replacement valae,appeal form and forms to apply for
demolition permits. Dkt. 20 p. 5; Dkt. 24. Thetdeed mail was returng, but the regular mail
was not returned. Dkt. 25 p. 18. The Order was also posted on the premises. Dkt. 27 p.

On May 15, 2013, the Plaintiff admitted actualeipt of this Order. Plaintiff e-mailed
the City stating, “I received your letter.” DWt9 pp. 11-12. He furtherated, “I can not (sic)
demolish the building...” and “Please do ask me to demolish my buildingId.

The City responded by e-mail on Monday, M&y 2010, and advised the plaintiff of h
appeal rights. Dkt. 19 p. 11. The Plaintif§pended by requesting an appeal form. Dkt. 19
10; Dkt. 40 p. 4. The City responded indicating thadrything Plaintiff needetb file an appea
was in the mailing they sent him. Dkt. 19 p. 10.

On May 18, 2010, Plaintiff sent an e-mailth@ City stating that his neighbor had

informed him that their mail was getting mixed up. Dkt. 40 p. 46.
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After the appeal period hadm@red, on June 14, 2010, the City sent Plaintiff a letter
notifying him that he had until July 14, 2010, to tara any personal property in the building

on the property. Dkt. 27 p. 5.

The Plaintiff sent the City an appeal, winiwas received by the City via fax on June 21,

2010 and by mail on June 22, 2010. Dkt. 27 p. 5; Dkt. 26 pp. 7-9, 11-13; Dkt. 40 p. 4.
On June 24, 2010, the City sent a letter topllaentiff notifying him that the deadline fo
receipt of his appeal expired June 11, 2010, aatthie City was proceeding with the abatem
and demolition of the structure. Dkt. 27 p. 37; DK.p. 4. Plaintiff then appeared at two Cit
Council meetings in an unsuccessful mipe to plead his case. Dkt. 40 p. 5.
The City sought bids and received two responsive bids for the demolition of the
plaintiff's property. Dkt. 27 pp. 5-6. The Cigccepted the lowebtd for $17,127 from Gordy

Bagnell Trucking, and the bid was approved by the City Council on September 22)@010.

ent

Following demolition of the building, the City sent Plaintiff an invoice for the demolition costs.

Dkt. 27 p 41. Plaintiff failed to pay the invoicBkt. 27 p. 6. The assessment of cost costs
then transmitted to the County Treasurer’s offareentry upon the tax rolls against the subje
property as required by City Coded statute. Dkt. 27 p. 47.
On February 13, 2013, Plaintiff filed this action. Dkt. 1.
SUMMARY JUDGMENT STANDARD

Summary judgment is appraate only when the pleadings, depositions, answers to

interrogatories, affidavits oredlarations, stipulations, admissions, answers to interrogatorigs,

vas

)
—t

and other materials in the record show that “therg genuine issue as to any material fact and

the movant is entitled to judgment as a mattdawt” Fed. R. Civ. P. 56(a). In assessing a

ORDER GRANTING DEFENDANT’S MOTION
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motion for summary judgment, theidgnce, together with all infences that can reasonably [
drawn there from, must be resxthe light most favorabl® the party opposing the motion.
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986).

The moving party bears the initial burden of informing the court of the basis for its
motion, along with evidence showing the absesfcany genuine issue of material faGelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those isdoesvhich it beas the burden of
proof, the moving party must make a showing teatufficient for the court to hold that no
reasonable trier of fact could firmdher than for the moving partydema v. Dreamworks, Inc
162 F.Supp.2d 1129, 1141 (C.D. Cal. 2001).

To successfully rebut a motion for summarggment, the non-mong party must point
to facts supported by the redovhich demonstrate a genairssue of material facReese v.
Jefferson Sch. Dist. No. 14908 F.3d 736 (9th Cir. 2000). A “material fact” is a fact that mi
affect the outcome of theuit under the governing lawAnderson v. Liberty Lobby, In&77
U.S. 242, 248 (1986). A dispute redimg a material fact is congded genuine “if the evidenc
is such that a reasonable jury coultlire a verdict for the nonmoving partyAndersonat 248.
There must be specific, admissible evicerdentifying the basis for the disput8.A. Empresa
de Viacao Aerea Rio Grandense v. Walter Kidde & Co., B80 F.2d 1235, 1238 (9th Cir.
1980). The mere existence of a scintilla of evidence in support of the party's position is
insufficient to establish a gemé dispute; there must k&idence on which a jury could
reasonably find for the partyAndersonat 252.

PROCEDURAL DUE PROCESS
Plaintiff asserts that the City of Aberde@nlated his due pross rights as guaranteed

the United States Constitution. Plaintiff argues thatCity violated his procedural due proce
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2

rights under the United States Constitution byriigilio provide him with adequate notice of it
orders to repair and later demolisis building, and his appeal rights.

The federal Constitution requires notice “prioatoaction that affects an interest in Iifg

A\1%4

liberty, or property by the Due Procesa@e of the Fourteenth Amendmenifennonite Bd. of
Missions v. Adamgl62 U.S. 791, 795 (1983); see dldollane v. Cent. Hanover Bank Trust

Co., 339 U.S. 306, 314 (1950). There is no questionttigalPlaintiff's ownerstp interest in real

property merits the procedural peotions of due process of lawlnited States v. James Danig
Good Real Prop 510 U.S. 43, 49 (1993). The only question is whether the Plaintiff has come
forward with sufficient evidence to shawnstitutionally imdequate notice.

Due process does not require that a prgpasner receive actualotice before the
government may take his propertjones v. Flowerb47 U.S. 220 (2006). Under the
Fourteenth Amendment, what is requiretingtice reasonable under the circumstances, to
apprise interested parties of the pendency@ftttion and to afford them an opportunity to
present their objections.Mennonite 462 U.S. at 795. Therefore, the City was required to Use
reasonably diligent efforts to provide notice taiRtiff. The notice is “constitutionally sufficient
if it was reasonably calculkd to reach the intendeécipient when sent.Jones 547 U.S. at
226.

The City mailed to Plaintiff the Complaint of Unfit Building or Premises, the letter
requesting consent to conduct an inspection tlamdrder to Vacate, Secure and Demolish the
property. These notices and orders werdeddy both certified and first class mail to

Plaintiff's known Seattle address. The Conmmland Order to Demolish were also posted or

the premises. In all three instances, the certified mail was returned unclaimed. The first class

mail was not returned.

ORDER GRANTING DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT- 10
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Plaintiff alleges all the City notices were not received and argues that when the ce
mail was returned unopened, the City violated hisgtoeess rights in not taking further steps
inform his of the proceedings. Ingort of this argument, Plaintiff citdeones v. FlowerH47
U.S. 220 (2006). The situation presented Hesejever, is distinguishable from thatJanes

In Jones the Supreme Court found that when oetsent by certified mail is returned
unopened, a municipality is resoinle for taking additional stedo ensure that notice is
received.ld. at 235. Jonessuggests that the necessity for additional reasonable measures
provide notice depends on the circumstances. WaeCourt said that it would not dictate hg
notice should be provided, sinaetice was only sent by certiflanail and returned, the Court
suggested that otheragonable steps could be taken saghesending notice by regular mail
posting the notice on the propertig. at 234-35.

In the present case the undisputed evideleceonstrates that botertified and regular
mail notices were sent to tiRtaintiff’'s known Seattle addres#lthough the certified mail was
returned unclaimed, the notices sent to the Seadtleess by regular mail did not come back.
Mennonite Bd. of Missions v. Adam$é2 U.S. 791, 800 (1983), the United States Supreme
held that “[n]otice by mail or other meansaastain to ensure actual notice is a minimum
constitutional precondition to a proceeding whigh adversely affect the liberty or property
interests of any party ... if its name and adde@egeasonably ascertainableGenerally, notice
is sufficient if mailed to anddress reasonably believed to be that of the intended recipient.
Dusenbery v. United States34 U.S. 161, 172 (2002). The Supreme Court has repeatedly
recognized that mail service is an inexpensiné efficient mechanism that is reasonably
calculated to provide actual notic&ulsa Prof'l CollectionsServs., Inc. v. Popd84 U.S. 478,

490 (1988). Mail properly addressetiamped and deposited in the mail system is presume
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have been received by the paxdywhom it has been addresseidgner v. United State285
U.S. 427, 430 (1932);ewis v. United Stated44 F.3d 1220, 1222 (9th Cir. 1998hikore v.
BankAmerica Supplemental Ret. RI269 F.3d 956, 961 (9th Cir. 2001).

Plaintiff's allegation that the City had tlepportunity to notifyhim of the intended
demolition during his email exchanges with City employees does not raise a genuine disf
material fact concerning the reasonablemésbe City’s steps to provide notice.

Here, the City had no information that would greason to suspect Riiff would not actually
receive notice mailed to his knowddxress. The evidence in facthdenstrates that Plaintiff did
receive mail at the stated address. Furthes not necessary that Plaintiff actually receive
notice; it is sufficient that the City used methodasonably designed totifg him. Subjected t(
the notice standards of procedural due prodbssattempts at nat here must be found
sufficient, despite thepurported lack of success.

Plaintiff's procedural due proceskims are subject to dismissal.

Further, the City is also ptected from due process claims under the federal Constit
because it has established a reasonableegdure for the service of notice. NMtonell v. Dept. of
Social Sery 436 U.S. 658, 690 (1978), the Suprene&i€found that municipalities cannot be
held liable under Section 1983 of the Civil RigAts for an act inflicted solely by its employe
or agents. “Instead, it is whexecution of a government's policy@arstom ... inflicts the injury
that the government is an entigsponsible under Section 1983d. To establisiMonell
liability, plaintiff must demonsate that the defendant's p@lior custom caused the alleged
constitutional injury.

Although Plaintiff's complaint aerts that the City’s mucipal code has a number of

defects that result in a deprivation of quecess when undergoing hearings regarding the

ute of
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potential demolition of a building (Dkt. 1 p. 5), Riaff has failed to support this argument with
any evidence raising a genuine issue of mataal The City’s estdished practice of sendin
notices by both regular and certified mail andtimgsthe notices on theubject property satisfie
due process concerns. There is no evidencehtbatleged inadequate notice to Plaintiff wa
part of an unconstitutional custom, policy, odespread practice, or that there is evidence o
repeated constitutional violations for which the errant municipal officers were not held
accountable. Se@illette v. Delmore979 F.2d 1342, 1349 (9th Cir. 199Pavis v. City of
Ellensburg,869 F.2d 1230, 1233 (9th Cir. 1989h the absence of such evidence, there is np
genuine issue of materidct on this issue and Plaintifffgocedural due process claims are
subject to dismissal.
SUBSTANTIVE DUE PROCESS
Plaintiff's Complaint, while focusing priarily on the procedural due process claims,

also appears to assert that the Cityatiedl Plaintiff's substantive due process.

The elements of a substantive due process claim are (1) the deprivation of a fundamental

property interest and (2) governmaindeprivation of that properipterest in a manner that is
arbitrary or shocks the conscienddnited States v. Salernd81 U.S. 739, 746 (19873guaw
Valley Dev. Co. v. Goldber@75 F.3d 936, 948-49 (9th Cir. 2004).

It is well established that the state hastiight to regulate these and conditions of
property to ensure the public safety and tealhd that the publinterest demands that
dangerous conditions be prevented or abated K&gstone Bituminous Coal Ass'n. v.
DeBenedictis480 U.S. 470, 491-92 (198 Qamara v. Municipal Court of San Francis@87

U.S. 523, 537 (1967).

ORDER GRANTING DEFENDANT’S MOTION
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The evidence shows that the property waannmminently dangerous condition and that

Plaintiff has come forward with no evidencatlhe property was not in an imminently
dangerous condition.
The demolition of imminently dangerous sturets in accordance with City procedure

does not shock the conscience. Beeck v. City of Portlandb7 F.3d 781, 786 (9th Cir.

|72}

1995)(City’s demolition of the plaintiff's vacant itding had a rational basis and City had ample

authority under the Portland City Code to abate abandoned builddeyst v. City of

Cleveland 456 F.3d 549, 552 (6th Cir. 2006)(affirmingtict court's holdig that plaintiff's

substantive due process claim failed becausetie oot establish that municipal actions take

pursuant to a valid condemnation order andcroedance with the procedures mandated by ¢

and state law shocked the conscience or adyigrary and capriciogs Although Plaintiff
complains about the appraisal pess, there is no evidence ragia genuine issue of fact the
procedures employed by the City were constnaily deficient. Accordingly, the City is
entitled to summary judgment onyasubstantive due process claim.
TRESPASSCLAIM

The City also seeks dismissalRifintiff's trespass claim.

To establish intentional trpass, a plaintiff must sho{tt) an invasion of property
affecting an interest in exclusive possessiona(intentional act; (3) reasonable foreseeabil

that the act would disturb thwaintiff's possessory interesind (4) actuahnd substantial

damagesBradley v. Am. Smelting & Ref. C&Q4 Wn.2d 677, 692-93 (1985). An entry upgn

another person's land that might otherwise be wrongfubt a trespass ifig a privileged entry
SeeBrutsche v. City of Kenl64 Wn.2d 664, 673-76 (2008)(if officers executing a search

warrant unnecessarily damage the property while cdimdutheir search, that is, if they dama

ty
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the property to a greater extehan is consistent with a trmrgh investigation, they exceed th
privilege to be on the land and liityi in trespass can result).

In this case, the City was privileged ta@rnthe plaintiff's proprty to abate a public
nuisance. Entry onto property is authorizedh®yAberdeen Municipal Code. It is not a
trespass for public agency inspectors to entergutpgursuant to authority granted by statutg
and rules safeguarding public heal®eters v. Vinatieril02 Wn. App. 641, 656 (2000).

The City‘s evidence shows (1) that the search warrants were issued based upon p
cause to believe that there were numerous criminédtions of City cods identified on the fac
of the affidavit for the warrant; (2) that thesmious codes make violations a misdemeanor;
that the warrant itself states that there is potdaause to believe théitere is evidence of a
crime at the plaintiff's building; (4) that the Aldeen Municipal Court Isgurisdiction to issue
criminal search warrants; and (5) that theramat was authorized on a showing of probable
cause, upon presentation of an affidavit undén oasworn testimony establishing the groung

therefore.

11}

S

robable

[1°)

3)

s

In light of this uncontroverted evidence, Plaintiff’s trespass claim is subject to dismjssal.

ATTORNEY FEESAND COSTS
A district court may award attorneys' fgmgrsuant to 42 U.S.C. § 1988 to a prevailing
civil rights defendant if the plaintiff's aom was “unreasonable, ¥olous, meritless, or
vexatious.” Galen v. County of Los Angele&’7 F.3d 652, 666 (9th Cir. 200V&rnon v. City of
Los Angeles27 F.3d 1385, 1402 (9th Cir.1994). An actimtomes frivolous when the result
appears obvious or the argumeauts wholly without merit. Se€hristiansburg Garment Co. v.
EEOC 434 U.S. 412, 422 (1978); see attaghes v. Rowel49 U.S. 5, 14-15 (1980). A

defendant can recover if the plaihviolates this stadard at any point dung the litigation, not

ORDER GRANTING DEFENDANT’S MOTION
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just at its inception. Se@hristiansburg Garment Cp434 U.S. at 422. The fact that a plaintif]
loses at summary judgmetibes not render the cgser sefrivolous, unreasonable, or without
foundation. Galen 477 F.3d at 667.

Although Plaintiffs claims are borderline @asonable, they are not wholly without
merit. Defendant is not entitled to award of attorney’s fees and costs.

CONCLUSION

Taking the summary judgment evidence inlthkt most favorable to Plaintiff, the
evidence shows that thetof Aberdeen took reasonable stépprovide Plaintiff notice of the
proceedings, and that Plaintiff is not entitledabef under 42 U.S.C. § 1983 for violation of
procedural or substantive due process. Pféstrespass claim is also subject to dismissal.

Therefore, it is herb@RDERED:

Defendant’s Motion for Summaiddudgment (Dkt. 12) iIGRANTED. Plaintiff's claims

areDISMISSED WITH PREJUDICE. Defendant’s request for an award of attorne

fees and costs BENIED.

Dated this 1% day of December, 2013.

ol e

ROBERTJ.BRYAN
United States District Judge

y
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