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o UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
11|  SAMANTHA HUBBARD, CASE NO. 13-5982 RJB
Plaintiff, ORDER GRANTING MOTION FOR
12 SUMMARY JUDGMENT
V.
13

STATE OF WASHINGTON
14 DEPARTMENT OF CORRECTION,

15 Defendant.

0 This matter comes before the Court on théeDdant State of Washington Department of
o Correction’s (“DOC” or “State”) Motion for Sumary Judgment (Dk#6) and Plaintiff's
e “Counter Motion to Defendant’s Motion for Sunany Judgment” (Dkt. 64). The Court has
0 considered the pleadinggetl regarding the motionsd the remaining file.
20 This employment case arises from the Jlihe2012 termination of Plaintiff's job with
ot the DOC. Dkt. 1. The State now moves to summarily dismiss all Plaintiff's claims. Dkt. 46.
22 For the reasons set forth below, the State’sanathould be granted and the case dismissed
23 ’ EACTS
24
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On August 1, 2007, Plaintiff began workinga€lassification Gunselor at Monroe
Correctional Complex in Monro&yashington. Dkt. 49, at 10.

On February 4, 2008, DOC wrote Plaintiff atter of concern” regarding her over 34

hours of work time used to make personal aalishe State’s telephone system “SCAN.” DKkt.

51, at 13.

According to the State, Plaintiff's perfoance was not meeting expectations, and sh
was placed on a Performance and Developrakamt on November 18, 2008. Dkt. 51, at 15.
The plan was developed due to the timelinessah#ff's reports and erms therein, an increag
in offender grievances regarding i@f, and Plaintiff's attendanceld.

She received a letter of reprimand on May 6, 2009, for failing to complete the esse
functions of her job. Dkt. 51, at 21. Inrieerformance and Development Plan Evaluation,
dated July 24, 2009, it was noted that her atesesm was high (missing on average one day
week), her organization continuemlbe poor, her reports werdldate and contained several
errors. Dkt. 51, at 26.

In August of 2009, Plaintiff filed a chargdth the Equal Employment Opportunity
Commission (“2009 EEOC charge”) alleging that them supervisor, Lisa Howe, discriminate
against her due to her race and her daughter’s tligaid retaliated against her. Dkt. 48, at
The EEOC dismissed the charge on June 9, 2010]aitaconclude that the information it
obtained established violations of théekant statutes. k48, at 24.

In October of 2009, Plaintiff was assigned toeav unit within the dcility, and initially
made improvement. Dkt. 51, at 31-32. Oridgber 25, 2010, Plaintiff received another letter
reprimand for excessive use of the State’s telepbgsiem (for severabhg distance calls) ang

inappropriate use of the internet. Dkt. 515@t On December 9, 2010, she received a letter
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reprimand for brining an “empty prescriptiontth® of oxycodone,” leaving on the floor in her
office (which was located in one of the prisoanrtsts) and for leaving méinstitutional keys” on
her office’s desk. Dkt. 51, at 38.

In December 2011, the State notified Plairttitit she was under investigation. Dkt. 4
at 26. She was interviewed sevénmn@es about the allegations gh included: misuse of the
State’s telephone system and email system, impnageeof sick leave, appropriate use of her
DOC badge, and failing to pay for lunches ia #taff lounge. Dkt. 4&t 41-44, and 46-51.

On April 9, 2012, Plaintiff's union filed a griesae on her behalf, alleging that the St4
violated a provision of the celttive bargaining agreement when they took over 90 days to
complete the investigation without seeking writéerthorization to extend the time frame. DK
48, at 34. A meeting between the State anditihen was held, and the union requested “a fu
make whole remedy, including a conclusioml aesolution to the investigationld. In
response, the State sent a letitethe union, explaining the reass for the delay, and indicating
that they were working on a final resolutioldl. The State indicated ahPlaintff would be
notified as soon as possiblkl.

On June 11, 2012, Plaintiff's employmentsastarminated. Dkt. 51, at 41. The

termination letter lists the following stonduct for which the action was taken:

1. During the period October 1, 2011, through December 31, 2011, you admitted
that you used the State's Scan telephone system on multiple occasions for
personal telephone calls.

2. On December 23, 2011, you attendeddei€rounty Superior Court regarding
your fugitive warrant out of Louisianafter you submitted a leave request form

on December 20, 2011, that requested Sick Leave on December 23, 2011, for the
entire shift. .

3. You wore your Department of Coctns (DOC) badge to Pierce County
Superior Court on December 23, 2011, for your personal hearing.

4. During the period December 2011, through January 2012, you admitted you
received personal e-mails on your DQQ@tlook account on numerous occasions.
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5. You admitted to receiving corresplence from Office Assistant 3, Leslie
Chu, on January 5, 2012, that was derogatonature regaidg another staff
person.

6. During-the period October 6, 2011 through November 15, 2011, you
misappropriated state resources wheua recorded coupon numbers on the Staff
Lounge Receipt Log that had been hased and used by other employees, and
consumed lunches that you did noy par on October 6, 7, 14, 18, 28, 2011; and
November 2, 7, 10, 15, 16, 2011.

7. You did not submit coupons for the lunches you consumed on October 13,
2011 and October 27, 2011.

Dkt. 50, at 41-42. On June 13, 2012, Plaintiff’'saimiiled a grievance oner behalf regarding
her termination. Dkt. 48, at 29. The uniwithdrew that grigance “after a thorough
investigation and review of the @son January 8, 2013. Dkt. 48, at 32.

On January 14, 2013, Plaintiff filed aariye with the EEOC alleging racial
discrimination and retaliation for filing 02009 EEOC charge. Dkt. 48, at 37. The EEOC
dismissed the charge, concludingttit was unable to find that the information obtained sho
a statutory violation. Dk48, at 39.

Plaintiff, actingpro se filed her Complaint, entitled “Employment Discrimination

Complaint,” on November 13, 2013. Dkt. 1. SHeges that she suffered disparate treatment

due to her race and that she was retaliatechsiplaecause she filed angplaint with the Equal
Employment Opportunity Commissi (“EEOC”). Dkt. 1-1. Plaitiff additionally references
due process in connection with tieemination of her employmentd. Plaintiff also filed an
“Additional Statement of Factsjocketed as an Amended Colaipt, which references due
process and the collective bargamiagreement and “wrongful termination.” Dkt. 13. Much
Plaintiffs Complaint and sulesjuent “Additional Statement of Facts”’Amended Complaint g
difficult to decipher.

On October 14, 2014, Defendant filed theam$tmotion for summary dismissal of all

Plaintiff's claims, and noted the motion for Nowker 7, 2014. Dkt. 46. Plaintiff then filed a
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pleading that was construed as a motion for a@nsxon of time to: 1) conduct more discove
and 2) file a response to the motion for summadgment. Dkt. 54. Plaintiff's motion for an
extension of time to conduct further discoverysvaaalyzed as a motion pursuant to Fed. R.
P. 56 (d), and was denied because Plaintiff faietdentify by affidavitthe specific facts that
further discovery would reveal, and explavhy those facts would preclude summary
judgment.” Dkt. 58¢iting Tatum v. City and County of San Francis¢bl F.3d 1090, 1100
(9th Cir. 2006)). Plaintiff’'s motion for an &sasion of time to respond to the summary judgn
motion, which Plaintiff noted included hundredspaiges of attachments, was granted and th
motion for summary judgment renoted to Nonler 28, 2014. Dkt. 58. The State’s Motion f
Summary Judgment is now ripe for review.

In the pending motion, the Stategyaes that: (1) Plaintiff's clais are barred for failure t
file her EEOC charge within 180 days of hentmation, (2) her discrimination and retaliatior]
claims fail under théicDonnell Douglasurden shifting schemend (3) she cannot show a
violation of due process or the coliee bargaining agreement. Dkt. 46.

In Plaintiff's November 26, 2014 “counter moti” she asserts that “there are several
facts in dispute” and simultaneoushoves for “all the réef sought in this case.” Dkt. 64.
Plaintiff repeatedly argues that the Statdteraeys and various witnesses are not being hon
about the facts in the caskl. She contests the various reasgiven for the termination of her
employment and asserts thafatese counsel is “using her aléh of legal knowledge purely
preying on the legal naivety of tipdaintiff who is pro se in thisase and has little or no legal
pedigree.”ld., at 25.

The discovery deadline was September28,4 and the dispositive motions deadline

was October 14, 2014. Dkt. 26. Triakist to begin on January 12, 2018.
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. DISCUSSION

A. PLAINTIFF'S LATE FILED PLEADING

Pursuant to Local Rule W.D. Wash. 7(d)®intiff's response to the State’s Motion for

Summary Judgment was due on November 24, 2014. The dispositive motions deadline was

October 14, 2014. Plaintiff filed her resperend “counter motion” on November 26, 2014.
Plaintiff did not move for an extension of &no file a response or motion for summary
judgment.

In the interest of fully and fdy considering all issues, ti@ourt should consider the late

filed pleading. The Courtotes that Plaintiff hasequested, and received, @tension of time to

respond to the Defendant’s motion for summary jueigin Plaintiff hasifed extensive briefing
on this motion and related motions. As dematstt below, no further briefing on any of the
iISsues is necessary.
B. SUMMARY JUDGMENT STANDARD

Summary judgment is proper ornfithe pleadings, the discovery and disclosure material
file, and any affidavits show that there is no geaussue as to any material fact and that the
movant is entitled to judgment a matter of law. Fed.Rv@P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586
(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som

metaphysical doubt.”)See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a

D
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material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 (oCir. 1987).

The determination of the existence of a matdect is often a close question. The court
must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the @rnde in most civil caseAnderson477 U.S. at 254, T.\\Elect.

Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

-

of the nonmoving party only wheneHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wiill
discredit the moving party’s evidence at trial, in the hopes thd¢reee can be developed at trjal
to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatiom197 U.S. 871, 888-89 (1990).
C. TIMING OF 2013 EEOC CHAR GE AND TITLE VII CLAIMS
To establish federal subject matter jurisdictiamplaintiff is requiredo exhaust his or her

administrative remedies before seeking adjudication of a Title VII cl&nid.B. v. Maui Police
Dep't 276 F.3d 1091, 1099 (9th Cir. 2002). A Title VIl plaintiff must exhaust administrativie
remedies by filing a timely charge with the EEQor the appropriate state agency, thereby
affording the agency an opportunity to inveateythe charge. 42 U.S.C. § 2000e-5(b).
Generally, the charge must be filed with thedEE"“within one hundredral eighty days after the

alleged unlawful employment practice occurretR’U.S.C. § 2000e-5(e)(1). In a state, like

Washington, “that has an entityith the authority to grant areek relief with respect to the

ORDER GRANTING MOTION FOR SUMMARY
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alleged unlawful practice, an employee who initidillys a grievance with that agency must fi
the charge with the EEOC within 300 days of the employment pracidatl R.R. Passenger

Corp. v. Morgan536 U.S. 101, 109 (2002). “A claim is timerteal if it is notfiled within these
time limits.” 1d.

Plaintiff's claims for discrimination andtadiation, brought pursuant to Title VII shoulg
be dismissed for failure to timeexhaust her administrae remedies. This Court does not ha
subject matter jurisdiction over these claimsefEhis no evidence that Plaintiff instituted
proceedings with the Washington State Human Rights Commission or any other state or
agency with authority to grantlief before she filed her clgg with the EEOC. Accordingly,
she had 180 days from after the date of “aliegelawful employment prace occurred” to file
her charge. 42 U.S.C. § 2000e-5(e)(Blaintiff was discharged from employment on June !
2012. She did not file her EEOC charge until qapd4, 2013 — 217 days after her discharg
Plaintiff does not allege (mudiss point to any evidence) thedte suffered discrimination or
retaliation contrary to Title VII after her disarge date. Her claims for discrimination and
retaliation under Title VII are time barred. T&tate’s motion (Dkt. 468hould be granted and
Plaintiff's claims for discriminationrad retaliation should be dismissed.

The Court need not reach the Defendant’srdtlasis for dismissal of these claims, or
Plaintiff's other arguments that her motion oadé claims be granted. To the extent that
Plaintiff makes a motion regardingetbe claims (Dkt. 64), it should be denied.

D. DUE PROCESS/VIOLATION OF COLLE CTIVE BARGAINING AGREEMENT

To the extent that Plaintiff asserts a procatidue process violation in connection with the

Collective Bargaining Agreement, the State’stimto dismiss it (Dkt. 46) should be granted

and her claim should be dismissed.
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The Fourteenth Amendment protects individuabm the deprivation of property without
due process of law. There are three elenfentsrocedural due process claims under Section
1983: (1) a property interest protected by the Gauti®n; (2) a deprivation of that interest by
the government; and (8)lack of procesfortman v. County of Santa Clar@95 F.2d 898, 904
(9th Cir. 1993). A public employer may matstdue process obligations by providing a
collective bargaining agreement if that agreement contains gdeyancedures that satisfy dye
process.Armstrong v. Meyer964 F.2d 948, 950 (9th Cir.1992).

Plaintiff fails to point to ay evidence that her Collective Bargaining Agreement with the

State did not contain grievance procedures that satisfy due process. The record shows that under

the agreement, when misconduct allegations wexge against her, she was notified of them
had an opportunity to be heard, an opportunitgispute the State’s evedce and an opportunity
to file grievances. She has made no showhiag her procedural dysocess rights were

violated. The State’s Motion fiummary Judgment on Plaintgftdue process claim (Dkt. 46

should be granted andetltlaim dismissed.

—+

To the extent that she makes a motion for sanymelief on her claim for due process (DK

64), it should be denied. She provides no aetror evidence in support of her motion.
E. VIOLATION OF COLLECTIVE BARGAINING AGREEMENT

The State’s motion to summarily dismiss Pliils claims for violation of the Collective
Bargaining Agreement (Dkt. 46) should be grant&d.the extent that Plaintiff makes a motion
for summary relief on her claim for violation thfe Collective Bargaining Agreement (Dkt. 64,
it should be denied.

To the extent that Plaintiff argues generdtigit the Collective Bargaining Agreement was

violated, she fails to point tang particular provision that wasolated, except the provision that

ORDER GRANTING MOTION FOR SUMMARY
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requires that investigations benducted in 90 days. She ackmesges, however, that her uni
grieved the issue. She does not point toeangence that she was damaged as a result of th
alleged violation or that she did not recetie relief she requested. The claim should be
dismissed.
F. WRONGFUL TERMINATION
Section 301 of the Labor Management Reladi Act (‘LMRA") provides that all suits

seeking relief for violation cd collective bargaining agreement may be brought in federal G
Humble v. Boeing Cp305 F.3d 1004, 1007 (9th Cir. 2002). eTBupreme Court has held in &
variety of contexts that 8 301 adb preempt state law claimsath “substantially depend” on 4
collective bargaining agreement, “that are prewshisn negotiable or waivable state law duties

the content of which has been covered” by leective bargaining agreement or “that seek to

e

ourt.

\"ZJ

enforce the terms” of a collecéwargaining agreement, for example, breach of contract claims.

Id.

To the extent that Plaintiff asserts a ildor wrongful termination under state law for
asserted violations of the Collective BargamAgreement, her claim is preempted by § 301
the LMRA, and so should be dismissed. To themxthat Plaintiff asses a claim for wrongful
termination as a breach of t@ellective Bargaining Agreement, Plaintiff fails to identify whig
provision applies or any evideniresupport of her assertion®laintiff's claim for wrongful
termination should be dismissed.

G. CONCLUSION
The State’s Motion for Summafgr Summary Judgment (Dkt. 46hould be granted. To
the extent that Plaintiff moves for summanggment, (Dkt. 64), her nion should be denied.

Plaintiff's claims should be dismissed athis case closed.
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IT IS ORDERED THAT:

The Clerk is directed to send uncertified cop&this Order to all counsel of record an
to any party appearingo seat said party’sast known address.

Dated this I day of December, 2014.

[I. ORDER

Defendant State of Washington Depanttnegf Correction’s Motion for Summary
Judgment (Dkt. 46)S GRANTED,;
Plaintiff's “Counter Motion to Defendaist Motion for Summary Judgment” (DK
64)1S DENIED;

Plaintiff's claims ardDISMISSED; and

This case i€LOSED.

ol e

ROBERTJ.BRYAN
United States District Judge
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