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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
CYNTHIA RAYNOR, CASE NO. C14-5252 RBL
Plaintiff, ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
V. JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR
UNITED OF OMAHA LIFE PARTIAL SUMMARY JUDGMENT
INSURANCE COMPANY,
[DKTS # 25 & 26]
Defendant.

THIS MATTER is before the Court on DefemddJnited of Omaharal Plaintiff Cynthia
Raynor’s cross Motions for Summary Judgmentktf# 25 & 26]. Both seek a judgment as
matter of law as to whether Raynor’s lawsuisviiged within her long-term disability policy’s
three-year suit limitations period.

Raynor became disabled in 2008. For two gesine received benefits under her Omg
policy. In February, 2010, Omaha asked Rayo@ubmit updated disability information by
April 1, 2010, to determine whether she was eligibleontinue receiving benefits. Raynor s4
the information, and Omaha determined she wasmgelr eligible. It terminated her benefits
December 3, 2010. It notified Raynor on Decenthe010, that she had 180 days to appeal

decision.
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On March 3, 2011, Omaha gave Raynor @dditeonal 180 days to provide more suppd
for her appeal. She did so, but her appesd ultimately denied. On March 26, 2014, Rayno
sued, alleging that Omaha wrongfully terminated her benefits.

Omaha’s policy includes a thrgear suit limitation provisionany suit must be filed ng
later than “three years after theeavritten proof of loss is regqd.” [Dkt. # 27-1, p. 59].

Raynor argues that the policy’s “proof o683 definition is ambiguous and claims that
she reasonably interprets it to include timswbmit any information to support a disability
claim. She claims that the “date the proofaosks [was] required” is the date (as extended by
Omaha) that she was permitted to provide inftran supporting her appeal; in other words,
last appeal deadline Omaha imposedhe ‘date proof of loss was required.”

Omaha argues that its policy cleadigfines “proof of loss,” and it wasquired in this

case by April 1, 2010. It argues that because R&ynlaim was filed far more than three years

later, it is time barred.

l. BACKGROUND

Raynor worked as a real estate agent in Washington and Oregon until March 2008.

submitted a long-term disability claim to @hm and was granted benefits on June 3, 2008.
Omaha’s approval reminded her that it cowdvaluate her claim in the futuréa]'claim

form/medical records are required periodically to certify your continued disability under this p

When this information is necessary, you will be notified by United of Omaha and the necessalry

forms will be mailed.” Dkt. #20, p5.

To submit a proof of loss under the policy,iasured must (1) request a claim form
within 20 days of the loss or as soon as possiB)esomplete the claim form or give a written
statement about the loss, and (3) have her empémeephysicians complete their portions of

form and send it directly to Omaha:
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PAYMENT OF CLAIMS

How To File Claims
It is important for You to notify Us of Your claim as soon as possible so that 2 claim decision can be
made in a timely mammer. Before Your claim can be considered, We must be given a written proof of
loss, 25 described below, [n the event of Your death or incapacity, Your beneficiary or someone else
may give Us the proof.
Proof of Loss Hequircments
1. First, request a claim form from the Plan Administrator or from Us.,

This request should be made:

(@) within 20 days afler a loss occurs; or

() as soon as reasonably possible

When We receive the request, We will send a ¢laim form for fling proof of loss. If You do not
receive the form within 15 days of Your request, You can meet the proof of loss requirement by
giving Us a written statement of what happened. Such statement should include:

{a) that ¥ou are under the Regular Care of a Physician;

{b) the appropriate documentation of Your job duties at Your regular cccupation and Your Basic
Monthly Earmings;

(c) the date Your Disability began;
{d) the cause of Your Disability;
(e) any restrictions and limitations preventing You from performing Your regular occupation;

(D) the name and address of any Hospital or institution where You received treatment, including
attending Physicians.
2. Mext, You and Your employer must complete and sign Your sections of the claim form, and then
give the claim form to the Physician, Your Physician should fill out his or her section of the form,
sign it, and send it direcily to Us.

3. The claim form should be sent to Us within 90 days after the end of Your Elimination Period; or as
soon a8 reasonably possible, If it is not possible to give Us proof within 90 days, it must be given o
Us no later than one yvear alter the time proof is otherwise required, unless the claimant is not legally
capible.

How Claims are Paid

Benefits will be paid monthly after We receive acceptable proof of loss.

Dkt. # 27-1, Ex. 1, p. 53. The policy alsaipés an insured to appeal an adverse
coverage determination. It allows the policlgder “the opportunity to submit written commern
documents, records, and other information netato the claim” and takes into account all

information related to the ciai. Dkt. # 27-1, Ex. 1, p. 56-57.
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On February 23, 2010, Omaha informed Raythat it was “reviewing her claim to
determine if benefits should continue” beyond two yeakt #20, Ex. 2, p. 9. Its letter
enclosed various forms for Raynor and her doctoc®toplete. It also informed her that Oma
might contact her medical providers for additional information. Omaha requested that sh
“return all paperwork to us b&pril 1, 2010” so that “a timely decision is made for your . . .
benefits.” The letter did natescribe the documentation Omaha was seeking as a “proof of
under its policy. On April 2, 2010, Omaha weat follow up letter requesting the same
information, this time seeking a response by May 3, 2010.

Raynor provided her medicaaords and several statemeintsn her doctors to Omaha
between April and November 2010. Omaha teatad Raynor’s benefits on December 3, 20
Its letter told her she could appeal this dexi if she submitted “comments and views of the
issues and any additional documentation, recorashar information” within 180 days. Dkt. 4
27-3, p16. On March 30, 2011, Omaha gave Raynor a 180-day extension. Omaha wrote
more letters requesting additional informatiorstpport her appeal, with the final request du
February 22, 2012. Omaha denied Raynor’'sappn April 27, 2012. Shéded this lawsuit on
March 26, 2014.

Omaha argues that the “Proof of Loss Requirements” are cledirigdn the policy,
and its February 2010 letter reigpd Raynor to file a proadf loss by April 1, 2010, and Rayno
had three years from that datestee. It argues that offering teview supplemental informatior

permitting appeals of adverse coverage determinations, and allowing supplemental inforr

! Omaha’s long term disability benefits policy provided for this “revisiting” of the
insured’s disability aftetwo years, because the standard fosddility” was different after that
time. Omaha claims that to obtain long termedfés under the policy thesured had to provid
two proofs of loss—one when she initially bewadisabled, in 2008, and another when (and
she claimed she was still unable to perf@any gainful work, two years later.
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in support of appeals are not new “dates” upon wthehinitial “proof of Iess” is “required. In
short, it measures the three year period fronstag of the claims procgsnot the last date it
permits an insured to submit supplemental infmron in support of an appeal of an adverse
decision.

Raynor argues that the policy did not defi‘proof of loss,” and her reasonable
interpretation is that the suit limitation periodrigigered on the last date she is permitted to
submit information to support her disabilityach (or appeal). Because Oregon resolves

ambiguities in the insured’s favor, she claimsih&rpretation must be used over Omaha’s.

Alternatively, Raynor argues that her suit iagely even under Omaha’s interpretation,

once Oregon’s statutory stamdaontractual provisions—which are missing from the policy-
are considered. She argues that these provisions extend Omaha’y t@buit; one adds 31
days of beneifiots and another gave her 90teuhdil days to submit a proof of loss. Taken
together, she claims that she had 3 years anddyX to file suit, anthat she did so.
. DiscussiON

Summary judgment is appropriatden, viewing the facts ithe light most favorable to
the nonmoving party, there is no genuine issuaatkrial fact which wuld preclude summary
judgment as a matter of law. Once the movingyplaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendstence of a scintilla of
evidence in support of the non-movingtya position is not sufficient.”Triton Energy Corp. v.
Sguare D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). Factual disputes whestuti®n would not

affect the outcome of the suit are irrelevemthe consideration @ motion for summary
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judgment.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In other words, “sumn
judgment should be granted where the nonmovimty fhails to offer evidence from which a
reasonable [fact finder] could retua [decision] in its favor.Triton Energy, 68 F.3d at 1220.

A. When Proof of Loss Was Required

The policy is governed by Oregon law. Intetpt®n of an insurance policy is a quest
of law. Hoffman Construction Co. v. Fred S. James & Co., 836 P.2d 703, 706 (Or. 1992).

Courts determine the intent oftipolicy by examining its termdd. “When the
language of the contract is not ambiguous piblecy is interpreted in accordance with its
unambiguous termsSafeco Ins. Co. of Oregon v. Masood, 330 P.3d 61, 64 (Or. Ct. App. 2014
If the policy does not define the term, tlaud looks to the term’srdinary meaningGonzales
v. Farmersins. Co., 196 P.3d 1, 3 (Or. 2008). The court alsaiews “the particular context in
which that term is used in the policy and the broader contexegfdiicy as a whole Hoffman,
836 P.2d at 706. If the term has only one gilale interpretation, #hncourt applies that

interpretation and conduct no further analySignzales, 196 P.3d at 3. If, after those steps, tf

term remains susceptible to two or more reanaterpretations, theourt resolves any doubt

as to the meaning of that term against the insucer.

Oregon has not specifically deéd “proof of loss.” Oregon courts have determined {
the purpose of the initial proof of loss is*&dford the insurer an adequate opportunity for
investigation, to prevent fraw@hd imposition upon it, and to enalit to form an intelligent
estimate of its rights and liabilitidgefore it is obliged to pay.Zimmerman v. Allstate Property

and Cas. Ins. Co., 311 P.3d 497, 503 (Or. 2013).

% This discussion of the purpose of a “probfoss” was in the context of determining
whether an insurer had settled a claitthin six month of proof of lossSee Or. Rev. Stat. §
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Raynor argues that Omaha’s pglitoes not define proof of loss, and that as a result,
reasonable interpretation of what was regliraust triumph over Omaha’s reading. Raynor
contends that “proof of loss” includes suppletaémformation, including the appeal process
because that process allows iregis to submit additional information, in turn allowing Omah
assess its liability.

Raynor argues that Omaha’s communicatiese ambiguous about what it considerg
“proof of loss.” Omaha’s February and A[010 letters do not mention “proof of loss;”

indeed, they did not actuallyys¢éhat any information was “reqed.” The letters only ask for

additional information withira certain timeframe. Omahdxcember 2010 letter encourages

her to “submit information in support of [hep@eal,” and its March 201ll&tter allowed her to
“submit additional information in support ofdl] claim.” She argues that her broad the
definition of proof of loss fitsvithin Omaha’s requests for more information so that it can
determine its liabilitieseven on appeal.

Omaha argues that “proof of loss” is cleatfined in the policy, and consists of the
claims forms it provided to Raynor. Omaha sidwith its February 2010 letter. Omaha argu
that it notified her when she was initially appedvthat it could periodally request additional
information, and was doing just that in Fedry 2010. Omaha argues the information was
expressly “required” “by April 1, 2010.” It arg@g that Raynor’s interptation is implausible
because (as Raynor implicitly coedes) the appeals procedurepgonal, and therefore cannof

be what wasequired for proof of loss.

743.429. See, also; Parksv. Farmersins. Co. of Oregon, 227 P.3d 1127 (Or. 2009)ockins v.
Sate FarmIns. Co., 985 P.2d 796 (Or. 1999).

ORDER -7

her

A to

d

b

es




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The policy’s “definitions” section does not dedi “proof of loss.” But the “Proof of Log
Requirements” section does describe the requents to submit proof of loss—no particular
form is required, but in order to obtain beneéitsinsured must provide certain information (g
supporting documentation) to the insurance company.

Omaha’s February (and April) letters infomgiRaynor that they were re-evaluating h
long term disability claim did naxpressly inform her that riequired an updated “proof of
loss,” but the information sought was exactly the ebmformation Raynor had to file to mak
her initial claim, and the purpose of the filing— to “afford the insurer an adequate opportu
for investigation, to prevent fraud and imposition ugpand to enable it to form an intelligent
estimate of its rights and liabilities beéoit is obliged to pay’—was the sam®&ee Zimmerman,
311 P.3d at 503.

Omaha’s February 2010 letter told Raynor tivagrder to continue her benefits, she h
to provide the updated informatitwy April 1, 2010. Itis true @it Omaha’s February 2010 letf
did not mention “proof of loss” or thahgthing was “required” by April 1, 2010, but it is
objectively clear that Raynor h&aol provide that updated informan—that it she was in fact
required to submit it— in order to cdimue to receive benefits.

Omaha’s interpretation is reasonabled & is correct. The “proof of loss”

documentation it sought in February 2010 hadegsubmitted by April 2010 — if Raynor was o

continue to receive benefits, she was requirgatawide the proof of loss information by that
date.

Raynor’s interpretation is not reasonable e Slaims she had three years from the las
date she wapermitted to supplement her appeal of the adver se coverage deter mination—not

from the date she was requireddEmonstrate that she was (stillyabled. This is not consiste
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with any reasonable reading of the policy.eTater information was not “required;” it was
optional—Raynor could have sued upon learrivaj Omaha had denied her continued long
term disability benefits.

Raynor's “proof of loss” was “requiredd be filed no later than May 3, 2613Her
lawsuit challenging the outcome of her benefitsnalaad to be filed within three years of that
date. It was not and it was not timely.

B. Oregon Statutory Provisions do not change the outcome.

Raynor claims that even if the suit limitati period is triggered by the earlier date (an
not by the last day to supplement her app&xi@gon’s statutory model policy provisions still
make her lawsuit timely. She asks the Cougradt those provisions ¢m her policy, though sh
concedes they are not otherwise a part of it.

In Oregon, insurers canplace the model provisions witheir own, subject to two
conditions: (1) the policy must be approved byRiector of the Department of Consumer af
Business Services, and (2) the substitute provssimouast “not [be] less favorable in any respe
to the insured or the benefigyar Or. Rev. Stat. § 742.021(1).

A model policy provision requigethat an insured can submwititten proof of loss “for
any periodic payment contgent upon continuing losgthin 90 days after the termination of the
period for which the insurer was liable.” Or. Rev. Stat. 8§ 743.429 (emphasis added).

This provision is not in Raynor’s policy. Because the provision is missing and the
cannot be less favorable to Raynor than theistgt model provisionshe argues that this

provision becomes part of her policy. Also, because the purpose of the insurance code is

% The date was initially April 1, 2010, but Gima unilaterally extended it to May 3, an(
that is the date the proof of loss wasjieed.” Any suit chbenging the coverage
determination had to be filethen, no later than May 3, 2010.
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liberally construed toward protecting the behef the insurance-buyingublic and doubts to a
meaning must be in favor of the insured, thevion should be inaded. Or. Rev. Stat. §
731.008, Or. Rev. Stat. § 731.016. Raynor claimspitugision would makéhe last day she
could have submitted proof of loss as the last deguiid have been required.

Raynor claims that the last month Omabes “liable” was December 2010 because it
terminated coverage on December 3, 2010. But R&ymtial two year beefits period expired
in June 2010, not December 2010. Omabha claimstthatprovision doesot apply. Oregon’s
Director of the Department of ConsumedaBusiness Services apped the policy, without
including the model language. Thus, Omaha arthedsts policy is incompliance with Oregor
law, and the model provisiahould not be added.

And, even if Or. Rev. Stat. § 743.429 dopplg, the “period for which [Omaha] was
liable” expired June 3, 2010—two years after itialy provided coverge. Omaha is correct
that adding 31, or 90, or 121 dayshat date cannot make Rayndesvsuit timely. It is not, as
a matter of law.

ok

Raynor’s Motion for Summary JudgmenD&NIED. Omaha’s Motion for Summary
Judgment is GRANTED, and the case is DISMISSED with prejudice.

IT IS SO ORDERED.

Dated this 1% day of December, 2014.

2Bl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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