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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOHN LENNARTSON, CASE NO. C15-5307-RBL
Plaintiff, ORDER RE MOTIONS
V.
PAPA MURPHY’S INTERNATIONAL DKT. ## 82, 85, 88
LLC and PAPA MURPHY’S
HOLDINGS INC.,
Defendant.

THIS MATTER is before the Court on Deféants Papa Murphy’s Holdings and Paps
Murphy’s International’s Motiotior Reconsideration [Dkt. #82Plaintiff John Lennartson’s
Motion for Leave to Amend his Complaint [DKt88], and the Parties’ Joint LCR 37 Submiss
[Dkt. #85]. For approximately one year, theutt has allowed Papa Murphy’s to avoid its
discovery obligations by repeatedly grantirggstay requests. Another dispute between the
parties about relief from deadlinaad discovery obligations—issuie parties should be able

to work out amongst themselves—is before the Court.

ORDER RE MOTIONS -1

ion

Doc. 92

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2015cv05307/214404/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2015cv05307/214404/92/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DISCUSSION

In May 2015, Lennartson sued Papa Murphytsuging an autodialer to text message
him and his putative class members without their giqress consent, in violation of the
Telephone Consumer Protection Act, 47 U.S@27(b)(1). He defined the class as “[a]ll
persons ... who received one or more text mesadygertisements from or on behalf of [Papal
Murphy’s] since October 16, 20135eeDkt. #1 (Complaint).

Three days before the parties participated in a Rule 26(f) conference to discuss dis
disclosures, Papa Murphy’s moved for aysbf the case or summary judgment, arguing
Lennartson had consented to receive promotiaxas$. Lennartson served his first requests fq
production and interrogatories a ntb later, and shortly thereaft Papa Murphy’s requested 3
stay of discovery pending the Court’s demison its motion. Lennartson begrudgingly agree
SeeDkt. #34 (Order on Stipulatn Staying Discovery). The Cdutenied Papa Murphy’s motig
for summary judgment because it had failed toldggits use of an autodialer to Lennartson.
SeeDkt. #40 (concluding the FCC requires telemagk®to disclose use of an autodialer whe|
obtaining “express consent” to text promotiotisljranted Papa Murphy’s request for a stay,
over Lennartson’s objection, continued to wilBapa Murphy’s not to produce responsive
discovery.SeeDkt. #48 (Order Entering Statistical Stay).

Approximately six months later, the Courbpened this case and set new deadlines.

Murphy’s asked for another stagxplaining that during the lashe, it had petitioned the FCC

for a waiver retroactively excusing its failure tedose its use of an audlialer to those who had

received its texts, and the FCC had yet to onléts petition. It also wanted a stay pending the

D.C. Circuit’s review of the FCC’s definitionf an “autodialer.” The Court denied Papa

Murphy’s motion at thend of August 2016.
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The FCC ruled on Papa Murphy’s petition on October 14, 2016. It waived Papa

Murphy’s liability to those it had texted withoatlequate express consent before October 16

2013. Papa Murphy'’s filed anotherotion for summary judgment, kieg the Court to dismiss
Lennartson’s complaint because he fell within th&ver; he registered to receive promotiong

texts on March 2, 2012. The Friday afternoon befaseaesponse was due Lennartson moveg

request relief from his deadline. He asked tbar€Cto move his response deadline to 30 day$

after (1) he appealed the FCC’s grant of aves which he had to file before December 14,
2016; (2) the Court tad on his yet-to-be filed motion to antehis complaint to join plaintiffs
who had registered to receitexts after October 16, 2013, whithe Court’s scheduling order
required him to do by November 18, 2016; andR&pa Murphy’s produced all outstanding
discovery owed to him.

The Court granted Lennartson’s motion [D&B1], which Papa Murphy’s now asks thg
Court to reconsider [Dkt. #82]. Papa Murphrgues (1) the Courtistakenly granted
Lennartson’s proposed order, which enlargexdrégsponse deadline beyond the period of relig
he requested within his motion by extending it untiéaé final determination of his appeal ta
place. (2) Papa Murphy’s also argues that bectiiesECC'’s order is enforceable, Lennartsor

claims are moot, and he should not be able ¢apsdismissal by amending his complaint be

the Court rules on Papa Murphy’s summary judgtrmotion. (3) Finally, Papa Murphy’s asks

the Court to reconsider itsqeirement that Papa Murphyssibmit all outstading discovery
before Lennartson must respond because he failetntify which specific facts he needs to

oppose Papa Murphy’s motion. Instead, it asks thetGo stay all discovery until it decides

Papa Murphy’s motiorSeeDkt. #85 (Motion for Protective @er in Joint LCR 37 Submission).
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The Court considers these questionsglad within Papa Murphy’s Motion for
Reconsideration, Lennartson’s W to Amend, and the Parties’ Joint LCR 37 Submission:
(1) Did Lennartson’s proposed order, acceptethkyCourt, expand his requested relief beyg

that requested in his motion? (2) Should @ourt grant Lennais leave to amend his

complaint, and should it continue to delansideration of Papa Murphy’s motion for summayy

judgment in the interim? (3) Must Papa Mhy’s produce all outstanding discovery owed to

Lennartson before the Court rules Papa Murphy’s motion, or &stay of all discovery pending

resolution of the motion more appropriat&ould the Court sanction Papa Murphy’s for
bringing its protective order?

First, Lennartson’s proposed order did notrorithe relief he requested in his motion 1
suspension of his response deadline. Lennartson asked the Court for an additional thirty
after hepetitionedthe FCC for reconsideration of its waivBeeDkt. #79 at 6 (Reply) (“Plaintif
simply requests the Court defer consideratibthe summary judgment motion until it files its
petition for reconsideration and appeal, and fiesnotion to join parties.”) But, his proposed
order suspended his response deadline until “ther@rialaleterminatiorof any appeal of the
FCC Order."SeeDkt. #75, Ex. 1 (Proposed Ordesge alsdkt. #81 (Order Granting Relief).

Motions for reconsideration are disfavored. The Court will ordinarily deny them abs
showing of new legal authority éacts that could not have bebrought to its attention earlier
with reasonable diligence or a showmfgmanifest error ithe prior ruling.SeelLocal Rule W.D.
Wash. CR 7(h)(1). “Manifest error” is a plaincaimdisputable error amounting to a complete
disregard of the controlling law or the credible evidence in the reSesiBlack’s Law
Dictionary 622 (9th ed. 2009). The Court will not grant a motiondoonsideration until it has

afforded the non-moving party apportunity to fle a responseseel.ocal Rule CR 7(h)(3).
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In this instance, it appears Papa Murplfgigly brought its motn for reconsideration.
Papa Murphy’s has madeama facieshowing that by acceptirigennartson’s proposed ordef

the Court granted him more relief than lbeght, though likely intended to seek. A suspensid

only until he appealed the FCC’s mer would hardly affect the status of his claims, but that|i

the relief he requested within his motion. Lenrants therefore INVITED to clarify the relief
he seeks and why within fourteen days.

Second, Lennartson seeks leave to amend his complaint to join parties who enroll¢
Papa Murphy’s text messaging program aftetober 16, 2013 and to assert claims under thg
Washington State Consunterotection Act, RCW § 19.190.0@&0 seq He wants to add Rita
Andrews, Cassie Asleson, and Susan Shay Nuldrews and Asleson enrolled in Papa
Murphy’s program after October 16, 2013, and Asteand Nohr are Washington residents.
Papa Murphy’s argues that because the FCC waiver eliminates Lennartson’s claim, whic
Court may judicially notice in Papa Murphyssmmary judgment briefing, it should dismiss K

case rather than permit him to join additional parties.

A court should grant leave to amend if justice so requesi-ed. R. Civ. Pro. 15(a)(2)|

It should do so with “extreme liberalitySee Mirmehdi v. United Stateg89 F.3d 975, 985 (9tH
Cir. 2012). It may decline granting leave to ahéonly if there is strong evidence of ‘undue
delay, bad faith or dilatory motive on the part af thovant, repeated failure to cure deficieng
by amendments previously allowed, undue ymtge to the opposing party by virtue of
allowance of the amendment, [dufility of amendment, etc."Sonoma Cty. Ass’n of Retired
Employees v. Sonoma Gty08 F.3d 1109, 1117 (9th Cir. 2013) (quotiFgman v. Davis371
U.S. 178, 182, 83 S. Ct. 227, 9 L.Ed.2d 222 (1962). “[T]he consideration of prejudice to th

opposing party carriesehgreatest weightEminence Capital, LLC v. Aspeon, Ing16 F.3d
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1048, 1052 (9th Cir. 2003). “[T]he non-moving pabears the burden of persuading the cout
that leave should not be grantebri-Eaz Prod., Inc. v. AllenNo. C12-1638-RSM, 2013 WL
3814361, at *1 (W.D. Wash. w22, 2013) (citingoCD Programs, Ltd. v. Leighte®833 F.2d
183, 186-87 (9th Cir. 1987)).

The first few factors weigh for Lennartson. Thshis first request for amendment, he
moved within the time period for joining padieand there is no prejice to Papa Murphy’s
because he never limited his putative classilg those who registered before October 16, 2
Lennartson defined his class as “[a]ll persansvho received one or more text message
advertisements from or on behalf[Bfapa Murphy’s] since October 16, 201SgeDkt. #1
(Complaint). “All persons” can include thoséavregistered for Papa Murphy’s program befg
and/or after October 16, 2013.

Papa Murphy’s focuses on futility. It argues that urisiss v. I.N.$153 F.3d 1005, 101
(9th Cir. 1998), Lennartson may not seek leavadw additional partiegbsent a showing of
prejudice to them, because the FCC’s waiver sib@t claim. It alleges dismissing Lennartso
claim and denying him leave to amend will natjpdice Andrews, Asleson, and Nohr becaus
the statute of limitations on thiefCPA claim has not run, and they could not have reasonal
relied on Lennartson, a non-Wagjtion resident, to assert th&Vashington state law claims.
Papa Murphy’s also arguestmartson’s proposed amended complaint is insufficient becau
continues to assert his claims, on which@uwairt can no longer grant relief. It suggests
Andrews, Asleson, and Nohihaguld bring their own action.

The Ninth Circuit concluded i8zethat it lacked jurisdictin to consider plaintiff's
appeal of summary judgment in INS’s favor beeapisintiffs had all been naturalized, mootif

their claims See idat 1008. Here, all requirements for Artitligjurisdiction cantinue to exist.
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While Papa Murphy’s is likely coect that the FCC’s waiver moots Lennartson’s claim, this
guestion for the Court, not the FCC or Papaphyis. The Court will decide whether the waliv
mooted Lennartson’s claim when it also haslienefit of Lennartson’s response to Papa
Murphy’s summary judgment motion. In the meantithe, Court is not stpped of jurisdiction.
It is not futile for Lennartson to join p&s and to plead their Washington state law

claims, especially when two registered Rapa Murphy’s program after October 16, 2013, a

two are Washington residents. Because juségeires the Court GRANT Lennartston leave {o

amend his complaint, Papa Murphy’s is DENIEE2onsideration [Dkt. #81] on this issue.
Third, the Parties’ Joint LCR 37 Sulssion includes Papa Murphy’s motion for a

protective order and Lennartson’s motion for $@ms. Papa Murphy’s asks the Court to reve

course by staying discovery until it considBegpa Murphy’s summaruglgment motion, instead

of requiring Papa Murphy’s to produce all oatsding discovery beforeonsidering its motion.
Lennartson alleges Papa Murphy’s has ygtrtmluce any discovery from its own business
records. He argues he cannot effectivelpoesl to Papa Murphy’s motion until he receives
discovery on whether the FCC’s express conguirements confused Papa Murphy’s and
whether Papa Murphy’s complied with tieogquirements after October 13, 2016. Papa
Murphy’s argues discovery of these facts will nidéet Lennartson’s claims or defenses becs
they will not change the fact that fals within the waived time period.

Papa Murphy’s has avoided its discovery olilmyss for over a year. Its filing of a parti
summary judgment motion does not necessitstgance of another stay. It's Motion for a
Protective Order [Dkt. #85] is DENIED; howev&apa Murphy’s has shown that the discove
Lennartson requests may not blevant to his claims or denses on this limited summary

judgment motion. He is INVITED to respond withfourteen days to Papa Murphy’s motion f
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reconsideration on whether the Court shoul@aits order suspending his summary judgm
response deadline from thirty days after Plelp@phy’s produces all ogtanding discovery.
Lennartson asks for the fees and cogsiired to oppose Papa Murphy’s motion for a
protective order. Papa Murphy’s motion came betbe Court while Papa Murphy’s motion f
reconsideration was still pending, and before Letisoa had filed his motion to join additional
plaintiffs. At that pncture, Papa Murphy’s had a readdadelief that the Court would
reconsider its hastily grantedotion suspending Lennartson’s dieaek in Papa Murphy’s favo
potentially leading the Court shiyrthereafter to dismiss Lennaan’s claims as moot and to

dispose of the case irsientirety. Papa Murphy’s was therefgustified in aking the Court to

excuse it from its discovery obligations. TGeurt DENIES Lennartson’s motion for sanctions.

CONCLUSION

Papa Murphy’s initiated the game of “les&gy discovery while we wait and see.” It ng
seeks to play by a different set of rules. Lenmartsries “foul,” but has beefited from this tacti
himself. The Court ORDERS:

Lennartson’s Motion for Leave to AmendiComplaint [Dkt. #88] is GRANTED. On
this point, Papa Murphy’s Motion for Reconsidera [Dkt. #82] of the Court’s Order [Dkt. #8
suspending Lennartson’s summary judgtmesponse deadline is DENIED.

But, Lennartson is INVITED to respond withiourteen days to Papa Murphy’s motiof
[Dkt. #82] on two other points: (1) Lennartsoray clarify and explain whether he wants his
response deadline suspended until “thirty days ppagsed from the date he appealed the FC
order” or until “thirty days have passed from ali adjudication of his appeal.” (2) He may al

address whether the Court should omit hisrtyhilays after Papa Murphy’s produces all

-
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outstanding discovery” deadline;, whether it should specifyhich discovery Papa Murphy’s
must produce before it will consider Pay@arphy’s pending summary judgment motion.
Papa Murphy’s Motion for a Protective Order [Dkt. #85] is DENIED.

Lennartson’s Motion for Sancins [Dkt. #85] is DENIED.

OB

Ronald B. Leighton
United States District Judge

Dated the 6 day of January, 2017.
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