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1 HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

! AT TACOMA
8
MARKO HOFSCHNEIDER, CASE NO. 3:15-cv-05903-RBL
9
Plaintiff, ORDER ON DEFENDANTS'
10 MOTION ON THE PLEADINGS
V.

11 DKT. #10

CITY OF VANCOUVER, EVERGREEN
12 SCHOOL DISTRICT, MICHAEL
MELOY, and BRIAN SCHAFFER,

13
Defendants.
14
15 THIS MATTER is before the Court ondtDefendants’ Motion for Judgment on the
16 || Pleadings [Dkt. #10].
17 Plaintiff Marko Hofschneidehas high-functioning autismnaiety, and severe Tourette's

18 || syndrome. In December 2012, when Hofschneidies 16 years old, he got into an argument
19 (| with his mother when she was dropping hifihad Mountain View Hgh School in Vancouver.
20 || Fearful that he would get inauble if she left, Hofschneider gaed his mother against a wall.

21| School staff saw the incident and intervenedciplg Hofschneider ian empty office. They

—~

22 | called Defendant Brian Schaffer, a City ofnéauver police officer who was assigned to wor
23| as the school’s resource officer, for assistaBchaffer searched and handcuffed Hofschneider

24

ORDER ON DEFENDANTS MOTION ON THE
PLEADINGS - 1
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in the office, and then left him to further intigate. Schaffer allegedly told Mrs. Hofschneide
that her son was going to jail and refused tagto Hofschneider’s father (by phone) or sch
staff who could explain kidisabilities. The school’s spegegéithologist eventually intervened,
explaining Hofschneider’s disaliigs to Schaffer and advising tha would not do well in jail.
Schaffer released Hofschneider without taking him to jail.

Hofschneider sued Schaffer, the schoptiscipal (Michael Meloy), the City of
Vancouver (Schaffer's employer), and the Eyveen School DistricfMeloy’s employer),

asserting claims under 42 U.S.C. § 1983 (for wiotaof his Fourth Amedment rights), Title I

of the Americans with Disabilities Act, an@&ion 504 of the Rehabilitation Act. He does not

clearly articulate which claims are assergdinst which Defendant, but, as the Defendants

point out, not all of the claims can be asserted against all of the Defendants.

The Defendants argue the majority of Hofsatlags claims are fatally flawed, and urge

dismissal without leave to amend, claiming argdifications would be inconsistent with his
existing allegation$.Schaffer and Meloy seek dismissfithe ADA and Rehabilitation Act
claims, arguing that because each is sudikinfficial—rather than individual—capacity, any
claim against them is redundant since Hofsateras already suing their employers on those
claims. Their employers, the City and the Distriespectively, argue that Hofschneider’'s § 1
(Monell) claims are flawed because he has nedlpand cannot plausibly plead, any City or
District policy or practice was the maong force behind any constitutional violation.

Schaffer contends he did naolate Hofschneider's Fotir Amendment rights because

he had probable cause to detain him aftguushed his mother against the wall. Schaffer als

! The City and the District do not seek dismissal of Hofschneider's ADA and
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Rehabilitation Act claims. Thes#aims may proceed as pleaded.
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argues that his search and seizure of Hofschneider was conducted reasonably, and that,
was not, he is entitled to qualiiemmunity because any right he did violate was not “clearly
established.” Meloy argues that Hofschneidas not pled, and cannot plausibly plead, a § 1
claim against him because Meloy was not iredlin this incident in any way. Indeed,
Hofschneider makes only a single factual alleyatibout Meloy—that, aftehe incident, Meloy
suggested Hofschneider tra@sto a different school.

Hofschneider argues that his ADA and Rali@bion Act claims against Schaffer and
Meloy should not be dismissed because they are sutheir official capacities, although he
does not address the Defendantsiundancy argument. Hofschnetichlso, curiously, maintains
that he plausibly pled Fourth Amendment claegsinst the City and the District because he
sued Schaffer and Meloy in their official capacities.

He argues that Schaffer’'s search was undotisinal because he was not acting violer
or threateningly at the time keéas detained. He argues thathasclaims are pled, Schaffer is
not entitled to qualified immunity because he wlid act as a “reasonably prudent officer” whg

he handcuffed Hofschneider. Hofseider contends that he haausibly pled that Meloy was

the school’s policy-maker and that he hacdhatity over the manner in which on-campus harm

situations were handled by stadfthough none of that is includedhis Complaint. He similarly
does not explicitly allege Meloy implementad unconstitutional policy, but instead argues

Meloy’s alleged authority to dso supports a Fourth Amendment claim against him despite
lack of personal participation. Filhg he seeks leave to amendht Court concludes that any

his claims are deficient.

even if it
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DISCUSSION
A. Standard of Review.
The standard applicable to a 12(c) motionjfioigment on the pleadingsirrors that of a
12(b)(6) motion to dismisSeeHal Roach Studios, Inc. v. Richard Feiner and Co.,, 1886

F.2d 1542, 1550 (9th Cir. 1989). Dismissal under Ral@)(6) may be based on either the la
of a cognizable legal theory tive absence of sufficient facBeged under aognizable legal
theory.Balistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's
complaint must allege facts to state a claim for relief that is plausible on itS&edshcroft v.
Igbal, 556 U.S. 662, 678 (2009). A claim has “facial giauity” when the party seeking relief
“pleads factual content that allows the courdtaw the reasonable inference that the defend
is liable for the misconduct allegedd.

Although the Court must accept as true theglaint's well-pled facts, conclusory
allegations of law and unwarranted infezes will not defeat a Rule 12(c) motidee Vazquez
v. L.A. County487 F.3d 1246, 1249 (9th Cir. 2007). “[Apnttiff's obligation to provide the
‘grounds’ of his ‘entitle[ment] to relief’ reqreés more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do. Factual allegations m
enough to raise a right to reliabove the speculative leveBell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007) (citationa@ footnotes omitted). This reqas a plaintiff to plead “more
than an unadorned, the-defendant-unlawfully-harmed-me-accusaghrcioft 556 U.S. at 678
(citing Twombly. The Court must construe all allegaisain the light most favorable to the
nonmoving partySee Bagley v. CMC Real Estate Cpg23 F.2d 758, 760 (9th Cir. 1991).

The court should freely give leave to ameviten justice so requires. Fed. R. Civ. P.

15(a)(2). A motion for leave to amend may baidd if it appears to be futile or legally
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insufficient.Miller v. Rykoff-Sexton, Inc845 F.2d 209, 214 (9th Cir. 1988). A proposed
amendment is futile only if no set of facts ¢c@proved under the amendment to the pleadin
that would constitute a valid and sufficient claim or defelisé.eave to amend is not warrant
if the complaint’s deficiencies can only be cubgdallegations that contradior are inconsister
with the challenged pleadin§ee United States v. Corinthian Colleggs5 F.3d 984, 995 (9th
Cir. 2011).

B. “Official Capacity” Claims.

As an initial matter, it appears that Hdiseider sued Schaffer and Meloy in their
“official capacities” based on a misapprehensbout the effects and benefits of doing so.
Hofschneider concedes that any ADA or Relitation Act violationsby Schaffer or Meloy
cannot lead to individual liability, but arguestthis “official capacity” claims survive becausq
such claims are in fact asserted against the state or entity—e@nitie liable under these
statutes—and not the individual.

But, the City and the District are aldgadefendants on these claims. Hofschneider’'s
official capacity ADA and Rehabilitation Act chas against Schaffer and Meloy are thereforg
redundant:

[W]hen both a municipal officer and a local government entity are named, and the

officer is named only in an official capagithe court may dismiss the officer as a

redundant defendant.

Center for Bio-Ethical Reform, Inoz. Los Angeles Cty. Sheriff's De33 F.3d 780, 799 (9th
Cir. 2008). This is true even if there was a goesas to whether thesefficial capacity” claims

would be viable if the entities were not atdefendants. These claims are therefore DISMISS

with prejudice.
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Hofschneider also contends that qualifiecnunity is not a defese to his “official
capacity” § 1983 claims against Schaffer and MéIByt this is because such claims are, ag
not proper in the first place. A municipalityligble for constitutional violations only where its
own policy, custom, or practice isetimoving force” behind the violatiolkee Monell v. Dep't
of Soc. Servs. Of City of New YotB6 U.S. 658, 690-91 (1978)here is no authority for the
notion that a municipality can be liable simplgcause its employee is named in his official

capacity.

8 1983 provides a remedy for the violatioragierson’s constitutionally-protected rights

“by any personacting under color of state lawSee id(emphasis added). The employee actg
thepersor—who causes a constitutional vittm is individually liable tahe plaintiff under

§ 1983. But there is n@spondeat superidrability under § 1983; a nmicipality is not liable
simply because it employs a tortfeaddr.at 691.

Therefore, in order to plausibly assartlaim against a municipality unddonell, a
plaintiff must allege (1) that municipality employee violated@nstitutional right; (2) that the
municipality has customs or policies that amourdebberate indifference dhat right; and (3)
those customs or policies were the “movingcéd behind the constitutional right violatioBee
Board of County Com’rs v. Browb20 U.S. 397, 404 (1997). In other words, a municipality
be a “person” for § 1983 purposes where its paiicies or practices caused a constitutional
violation. Naming the underlying constitutional viaatn his “official capacity” is neither

sufficient nor necessary to impose municipal lispilHofschneider’s “official capacity” Fourth

% The viability of Hofschneider's claims agat Meloy is discussed below. But it is cle
that Schaffer was not a District employee, and iitot plausible that some policy made or
enforced by Meloy was the moving force behany constitutional wlation caused by
Schaffer’s treatment of Hofschneider.
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Amendment claims against Shaffer and Meloy are not plausible and they are DISMISSEL
prejudice without leave to amend.

For the same reasons, Hofschneider’'s Fourth Amendment claims against the City
District are flawed. They are based onlytos naming the employees in their “official
capacities,” and that is not enougiha matter of law. Hofschneider has not alleged that son
unconstitutional policy or practice was the mmyforce behind his constitutional harm. And |
could not do so, at least withsggect to the District; Schafferaspolice officer and he was actir

as a police officer when he detained Hofsatiee Hofschneider cannot plausibly plead that

D with

and the

e

e

Schaffer acted pursuant to any District policgcArdingly, his Fourth Amendment claim against

the District is DISMISSED with mjudice, and without leave to amend.

Hofschneider has not even hinted at an un@otisnal policy or cusim by the City that
was the moving force behind his alleged cibasonal deprivation. Dgpite this, it is not
inconceivable that Hofschneider could do so with respect to Schaffer’s conduct in order t(
valid Monell claim. His request for leave to amend $i$983 claim against the City is therefo
GRANTED.

C. Fourth Amendment Claim Against Schaffer.

Schaffer argues that he did not violate Hofssider's Fourth Amendemt rights and tha
even if he did, he is entitled to qualified immunity. He claim&&e probable cause to believe
Hofschneider committed fourth degree assdaliestic violence after he pushed his mother
against the wall. He argues that, with probaialese, his search and seizure of Hofschneider
including the handcuffing and brief detemti—was both constitutional and mandatory under
state law. He also asserts that even if Hofsiclems disabilities could provide an affirmative

defense to any assault charge brought agaimstHis seizure was constitutionally permissible

) state a
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because law enforcement need not evaluageahdity of every possible defense before
detaining a suspected offender.

Hofschneider argues he has plausibdathat Schaffer acted unreasonably while
detaining him, casting doubt upon whether he t&led to qualified immunity. He alleges that
Schaffer did not need to search or handcuff hecause he was not acting violently and was
already separated from his mother.

1. Fourth Amendment Challenge tothe Fact of his Detention.

To state a claim under 42 U.S.C. § 1983, anpifiimust allege (1) a violation of the
rights secured by the Constitution and laws ofdnhéed States, and that (2) the deprivation v
committed by a person acting under color of state &ee. Parratt v. Taylo451 U.S. 527, 535
(1981).

Qualified immunity “shields an officer frosuit when she makes a decision that, eve
constitutionally deficient,gasonably misapprehends the @overning the circumstances she
confronted.”Brosseau v. Hauge®43 U.S. 194, 198 (2004). The Supreme Court has endor
two-part test to resolve claineg qualified immunity: a court nat decide (1) whether the facts
that a plaintiff has alleged “make out a viadettiof a constitutional right,” and (2) whether the
“right at issue was ‘clearly established’ at the time efdefendant’s alleged misconduct.”
Pearson v. Callaharb55 U.S. 223, 232 (20089Qualified immunity protects officers not just
from liability, but from suit; thus, the claim should be resolved “at the earliest possible sta
litigation.” See Anderson v. Creighto#83 U.S. 635, 646 n.6 (1987). The purpose of qualifie

immunity is “to recognize tht holding officials liable for reasonable mistakes might

% In Pearson the Supreme Court reversed its previous mandateSaumierrequiring

vas
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district courts to decide each question in or@ee Pearsorf§55 U.S. at 233 (2009).
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unnecessarily paralyze their ability make difficult decisions inhallenging situations, thus
disrupting the effective perforance of their public dutiesMueller v. Auker576 F.3d 979, 993
(9th Cir. 2009). Because “it is inevitable tiatv enforcement officials will in some cases
reasonably but mistakenly conde that probable cause [toest] is present,” qualified
immunity protects officials “who act in waykey reasonably believe to be lawfukarcia v.
County of Merced639 F.3d 1206, 1208 (9th Cir. 2011) (quotikderson483 U.S. at 631).
Qualified immunity “gives ampleoom for mistaken judgmentste protects “all but the plainly
incompetent.’Hunter v. Bryant502 U.S. 224, 229 (1991).

The Constitution permits an officer to arrastuspect without a warrant if there is
probable cause to believe that the suspastcommitted or is committing an offensichigan
v. DeFillippo 443 U.S. 31, 36 (1979). The ultimate cosan of whether probable cause exis
is a mixed question of law and fathited States v. Merriweathef77 F.2d 503, 505 (9th Cir.
1985).The validity of the arrest does not depend on whether the suspect actually committ
crime; an arrest is justifieghen the facts and circumstane@thin an officer's knowledge are
sufficient to warrant a prudent person’s belledt the suspect has committed, is committing,
is about to commit an offensgee DeFillippp443 U.Sat 36—37. The Court considers whethg
the officer’s actions are “objectively reasoredhih light of the facts and circumstances
confronting them, without regard tbheir underlying intent or motivatiolsee Graham v.
Connor, 490 U.S. 386, 397 (1989).

Fourth degree assault is essentially anwdssath little or no bodily harm, committed
without a deadly weapon—sm-called simple assauieeRCW 9A.36.041(1)see also State v.
Hahn 174 Wn.2d 126, 271 P.3d 892, 893 (2012). In Waghn, an assault is an intentional

touching, striking, cutting, or shooting of anothersom, with unlawful force, that is harmful o
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offensive regardless of whether any phgbinjury is done to the perso&tate v. Smithl59
Wn.2d 778, 154 P.3d 873, 875 (2007). Assault ifaneth degree is a gross misdemeanor

offense. RCW 9A.36.041(2). Anyffaer having probable cause believe that a person has

committed a gross misdemeanor involving physicathar threats of harm to any person shal

have the authority to arretste person. RCW 10.31.100(1). Arfioér also “shall” arrest a
person, sixteen years or older,emhhe has probable cause to baiéhat the person (within the
preceding four hours) assaulted mily or household member thaesulted in bodily injury to
the victim, whether the injy is observable by the responding officer or not.” RCW
10.31.100(2)(c). Bodily injury means physicalmallness, or an ipairment of physical
condition.ld.

Hofschneider concedes that he committed an offensive touching by pushing his m
that could have “arguably” provided Schaffeolpable cause. This toucly justified Schaffer’s
brief detention of Hofschneider; indeed, Schalffelieved Hofschneider committed a domesti
violence-related assault for which he wobhhd/e to be arrested under RCW 10.31.100(2)(c).
Furthermore, even if the decision to detain ldbfgeider was not reasonable, Schaffer is enti
to qualified immunity—he reasonably beligvprobable cause existed in light of the
circumstances before him, and was not plainly imgetent. Hofschneider’s challenge to the f
of his detention under the Fourmendment is insufficient as a matter of law, and it cannot
remedied by amendment. The Defendants’ Motion to dismiss this claim challenging the f
his detention is GRANTED, and the claim isSMISSED with prejudicand without leave to

amend.
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2. Fourth Amendment Challenge to the Manner of his Detention.

Because Hofschneider’s challenge as &ftttt of his detention fails, his Fourth
Amendment claim depends upon whether thameaof his detention was unreasonaBlee
Franklin v. Foxworth 31 F.3d 873, 875 (9th Cir. 1994). Wheathe otherwise valid search or
seizure was carried out in an unreasonatdener is determined under an objective tdst.
Reasonableness is viewed from the perspeofitiee officer at the time the action occurred,
“rather than with the 200 vision of hindsight.Graham 490 U.S. at 396. To determine
reasonableness, one must remember “that poffezers are often forced to make split-second
judgments—in circumstances that are tenseertain, and rapidlgvolving—about the amount
of force that is necessary in a particular situatitoch.at 396-97. Determining whether force is
reasonable under the Fourth Amendment reqti@esreful balancing ahe nature and quality
of the intrusion on the individual’s Fourth Amdment interests against the countervailing
government interestsld. at 396 (internal quotations and citations omitted).

Hofschneider does not allege anything objectively unreasonable about his detentign.

Although Schaffer may not have needed to handdafschneider while he investigated furthe

-

it was not unreasonable for him to do so given ligahad probable causelielieve an arrestable
assault occurred.
Hofschneider could, however, allege additiciaats (including, perhaps, the duration of
his detention) that plausibly show that the manner of his detention violated his Fourth
Amendment rights. The claim as currently piedismissed, but Hofsneider is GRANTED
leave to amend his complaint to allegleliéional facts showingow his detention was

unreasonably conducted.

DKT. #10 - 11
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D. Fourth Amendment Claim Against Meloy.

Meloy argues that Hofschneider has m@ntified and cannot identify any dnt Meloy
that violated his constitutionaghts. He claims this warrantksmissal. Hofschneider respond
that it is a “reasonable inference” Meloy haalicy-making control over how school staff
handles investigations of harm on campus, whichrees is sufficient to state a claim. Melo
asserts that it is the school board, not hirat is vested with pimy-making authority under
Washington law. Furthermore, Schaffer is a @ityployee, and he acted as a police officer;
Meloy was not Schaffer's supéser as a matter of law.

There is no vicarious liability under § 19&ee Igbal556 U.S. at 675—-76. Therefore,
plaintiff must show that the ¢endants personally participated in the alleged unconstitutiona
action.See Taylor v. Lis8880 F.2d 1040, 1045 (9th Cir.1989). To be liable, a person must ¢
affirmative act, participate in another’s affirmateet, or fail to perform aact that the person
legally required to ddSee Johnson v. Duffg88 F.2d 740, 743—-44 (9th Cir.1978). A supervis
may be liable if there exists either (1) hisher personal involveméim the constitutional
deprivation, or (2) a sufficiemtausal connection between thgsrvisor's wrongful conduct an
the constitutional violatiorHansen v. Blacgk385 F.2d 642, 646 (9th Cir. 1989). Supervisory
liability exists even without ovepersonal participation in thefensive act if a supervisor
implements a policy so deficietitat the policy “itself is a remliation of constitutional rights”
and is “the moving force dhe constitutional violation.Id. A supervisor may also be liable if
knew of constitutional violations and failed to prevent th8ee Taylgr880 F.2d at 1045.

Even assuming Schaffer violated Hdfeeider’'s Fourth Amendment rights,
Hofschneider does not allege that Meloy peripmearticipated in, or knew of and failed to

prevent, the search and seizure. Hofschneiderdoes not allege Melgromulgated a deficier

~

[=

10 an

S

or

—

DKT. #10 - 12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

policy that was the moving force behind his gdld constitutional violation. Meloy cannot be

held vicariously liable simplgue to his position, and Hofschder cannot rely upon “reasonal

inferences” of policy-making authority alone whas has pled insufficient facts to support hig

legal theory.
Hofschneider cannot plausibly amend his Ctaimp to state a claim against Meloy in g
manner consistent with his present allegatibtescannot claim Meloy wadirectly involved in
Schaffer’s conduct nor that he had knowledthe incident and acquiesced, assuming a
constitutional harm occurred.ttat were true, Hofschneider staertainly would have already
alleged it, either in his Complaint or Response.
While Hofschneider may allege, as Rissponse suggests he might, that Meloy—as

principal—promulgated some policy Schaffer performed to violate his rights, a causal

connection would still be lackingdofschneider alleges in his Cotamt that despite pleas by hi

mother for Schaffer to speak to a school staff member familiar with his disabilities, Schaff
refused to do so. He similarly seems to all8gkaffer acted entirely on his own accord until 1
school’s speech pathologist intened. It is hard to imagindeloy would have promulgated a
policy directing the school’s seurce officer to detain austent without speaking to staff
members knowledgeable about the situationaarydmitigating circumstances; Meloy’s allege
policy cannot be the “moving force” behindHadfer's conduct if Schaffer himself was an
independent bad actor. Hofscider also does not allege Schaffer was a school employee,
making the notion that Meloydirection was the moving force behind Schaffer's conduct al

more implausiblé.Finally, any claim thaMeloy promulgated a policy that was the moving

% In fact, Hofschneider alleges he was omlleased after Schaffer “conferred with his

J

e

he

the

supervisor.” Although he does noatt who the supervisor was, ireasonable to tieve that, if
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force behind Schaffer’s actions is furthengaicated by Washington law, which places policy
making in the hands of school districk&lard of directorand not principalsSeeRCW
28A.150.230(1).

Amendment would be futile because Hofschaeithnnot plausibly allege that Meloy i
liable for Schaffer’'s conduct. His request feave to amend is therefore DENIED, and his

Fourth Amendment claim against Meloy is DISMISSED with prejudice.

E. Punitive Damage Claims.
All Defendants seek dismissal of Hofschneider’s punitive damages claims. The Cif
the District argue that punitive damages areavailable against a municipality under 8 1983

the ADA, or the Rehabilitation Act. Schaffer ali@loy argue that, because they are not liable

on the underlying claims, there is no \a@ifor punitive damages against them.

A municipality is immune from punitive damages under 42 U.S.C. § T8880of
Newport v. Fact Concerts, In&t53 U.S. 247, 271 (1981). Punitive damages are not availak
under § 202 of the ADA and § 504 of the Rehabilitation See Barnes v. Gormah36 U.S.
181, 189 (2002). Hofschneider’s claims for punitive damages against both the City and th
District are therefore DISMISSEwith prejudice. Moreover, because the substantive claimg
against Meloy have been dismissed, Hofschar&dgunitive damages claim against him is
DISMISSED with prejudice.

Hofschneider’s current claim against Schaffer is inadequate to support punitive da

because he has not pleaded a violation ®tbnstitutional rights. He has, however, been

12}
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it was Meloy, Hofschneider would have allegedfihis supervisor was somebody else, it m
any allegation about Meloy’s participationdirection even more attenuated.
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partially granted leave to amend his complaant he likewise may do so to state a plausible
punitive damages claim against Schaffer if one exists.
CONCLUSION

Hofschneider's ADA and Rehabilitation Act claims against Schaffer and Meloy are
DISMISSED with prejudice. His § 1983 and piive damages claims against Meloy and the
District are DISMISSED with prejudice. His pitive damages claim against the City is also
DISMISSED with prejudice.

Hofschneider’s request for leave to amend his complaint is GRANTED in part: he
amend his 8§ 1983 claim against Schaffer challenthe manner of his detention and his § 19
claim against the City. He may also reallegminitive damages claim against Schaffer basec
his amendment if the law alis it. He should file an amended complaint addressing and
resolving the deficiencies dedweid above within 30 days of this Order. The amended comp
must allege specific facts showihgs constitutional rights werealated. It must be consistent
with his existing pleadings andfsmitted pursuant to Rule 11.Hfofschneider does not file an
amended complaint within 30 days of the datéhef Order, his § 1983 claims against Schaff
and the City, and his punitive damages claim against Schaffer, will be dismissed.

IT IS SO ORDERED.

Dated this 2% day of April, 2016.

LBl

Ronald B. Leighton
United States District Judge
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