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V. Property and Casualty Insurance Company of Hartford

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DOUGLAS AND TAMMY HERZOG,

husband and wife, Case No. 3:16-cv-05083-KLS
Plaintiff, ORDER GRANTING DEFENDANTS
V. MOTION FOR PARTIAL SUMMARY
JUDGMENT AND DENYING
PROPERTY AND CASUALTY PLAINTIFFS MOTION FOR PARTIAL

INSURANCE COMPANY OF HARTFORD, SUMMARY JUDGMENT
a foreign insurer,

Defendant.

This matter is before the Court on plainti#isd defendants separatetions for partial
summary judgment. Dkt. 24, 27. The parties hamesented to have this matter heard by the
undersigned Magistrate Judge. 28 U.S.C. 8§ 636éderal Rule of Civil Procedure (FRCP) 73
Local Rule MJR 13. For the reasons set forthwetbe Court finds defendants motion should
granted and plaintiffs nt@n should be denied.

FACTUAL AND PROCEDURAL HISTORY

Plaintiff Douglas Herzog owns two acresvedterfront property located in Shelton,
Washington, which he purchased in 2006. 2kt.p. 1. At the time of purchase, there was no
house located on the property, b property did have a large #amonsisting of a pier that
extended from the shore out into the water, anamp that extended from the end of the pier

down to a floating docKd. at pp. 1-2. The dock had been l@zhon the property since at least

! The parties have requested oral argument in this mateever the Court finds such argument to be unneces
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the late 1960s. Dkt. 29-2, p. 5.

In early 2009, Mr. Herzog completed ctmstion of a house and a swimming pool on
the property, and began looking to purchase he@meds insurance. Dkt. 25, p. 2. He reviewed
‘Special Dwelling Insurance brochure offerby the AARP Homeowners Insurance Program
from the Hartford Insurance Group, which ungés the Property and Casualty Insurance
Company of Hartford (Hartford)d. at pp. 2, 14-15, 21. That brockeuwlescribed three types of
coverage to choose from:

All-Risk Replacement Cost Coveragsures your one- to four-family
dwelling against risk of physat damage or loss. . . .

In the event of a covered loss, THartford will pay the full cost of
repairing or replacing théwelling damaged or destroyed—up to the limits of
insurance you have selected. . . .

Actual Cash Value Coveragesures your one- to four-family dwelling
against basic perils. . . .

In the event of a covered loss, THartford will pay the actual cash

value of the property damaged, up to the limits of insurance you have

selected. (Actual cash value is the estimated replacement cost, less an amount

for depreciation of your property dieits age and condition.) . . .

Additional optional coveragésmay be added to either Actual Cash
Value Coverage or All-Risk Replacentéost Coverage, to ensure that you
are appropriately covered agdipstential financial losses.

Id. at p. 15.

Mr. Herzog states he called the telephoumber provided in the brochure to request 4
guotation.ld. at p. 3. Mr. Herzog states he spoke to #fded agent, telling that agent that he
fvanted to make sure [h]e was fully insured fag thil cost of replacing all [his] property in the
event of injury, damage, or lods Mr. Herzog states the agentd him‘that the Hartford

offered a‘Sentinel Silver policy that covered 1#€rcent of the cost e€building any damage

that occurred to my propertgid that the agenttvould providarft] with a written quotation for

2 Among the additional coverages offered were geabproperty and landlord’s optional coveradgeat p. 15.
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such a policyId.

Shortly after that telephoruall, Mr. Herzog received a wten quotation from Hartford.
Id. at p. 17. That quotation lists Mr. Herzogsperty address under the heading“Location of
dwelling”’Id. The quotation also sets forth $747,000 for'HOME BUILDING CORTUnder
the headings'REQUIRED COVERAGE andMITS), the quotation sets forth $747,000 for
‘DWELLING and $74,700 for"OTHER STRUCTURESd. The quotation also states under the
heading'LIMITS:"REQUESTED 100% OF REBUILDING COSTd. In addition, under the
headingOPTIONAL COVERAGES AND SPEEL DISCOUNTS'is listed“SENTINEL
SILVER and“$INCL”1d.

In a letter dated March 1, 2009, Hartford mmh@d Mr. Herzog it had issued his policy,
and included a two-page document titled“Confition of Homeowners Policy Informatiolal! at
pp. 27, 29. On the confirmation of policy informaisdirst page is a section titled“Policy
Limits*®! You Requested” under which is listed:

COVERAGE A Dwelling— $776,000
COVERAGE B Other Structures— $77,600

i?.e.quested Coverage A is 100 Percent of Replacement Cost
Id. at p. 29. On the second page of the pahégrmation under the section titled“Additional
Coverage You Requestedisted"SENTINEL SILVER1d. at p. 30. Mr. Herzog signed the
document and mailed it back to Hartfold. at pp. 4, 30.

In early April 2009, Hartford notified Mr. Heog that it was cancelling his policy due t
certain issues involving the propertys swimming pdéalat pp. 4-5. Following notification by

Mr. Herzog of various measures he took in rdga the swimming pool, Hartford issued anoth

3 Under “*” the policy information states: “Note: For Homeowners Policies Coverage B, C andeferenined
as a Percentage of Coverage W."at p. 29.

ORDER -3

O

er




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

declaration page regarding thiemeowners insurance policlg. at p. 5. It sets forth limit of
liability coverage in the amount 876,000 forDWELLING and $77,600 for"'OTHER
STRUCTURESId. at p. 38.

Mr. Herzog states he then called Hartford apdke to an agent,forming that agent of
two concerns he had, one of which was:"l warttethake sure that the policy fully covered thq
cost of replacing my dock in the event that éheere injury or damage to the dock, and | was
concerned the limit for other structures iretpolicy was not high enoudb ensure thisld. at
pp. 5-6. Plaintiff states the“agdie] spoke to assured [hinggain, that the pizy covered the
full cost of repairing or replawwg any damage to the dock; and‘further recommended that [hg
purchase, for an additional premium, a spesgparate endorsement increasing the coveragge
limit for the dock onlyld. at p. 6. Plaintiff also states:

| told Hartfords agent that | belred it might cost up to $250,000 to fully

replace the dock. In response, thetftad agent told me that | should

purchase a special endorsement addmgdditional $99,999 in coverage. The

Hartford agent explained that this additional coverage would provide coverage

for the full cost of replacing any damage to the dock in addition to the

coverage already provided for in tpelicy. Although I told Hartfords agent

that | wanted to insure the dock up to its full replacement value, the Hartford

agent advised me that this additional $99,000 was the most additional

coverage Hartford could offer by way efidorsement. | agreed that Hartford
should issue the endorsement based emdpresentation that this was the

maximum amount of coverage for thestof replacing the dock Hartford
could offer.

The new declaration page Mr. Herzog reedirvom Hartford again sets forth limit of
liability coverage in the amount 876,000 forDWELLING and $77,000 for‘OTHER
STRUCTURESId. at p. 42. On the second page of tthetlaration, the follving is listed:

OTHER STRUCTURES-RESIDENCE PREMISES
DESCRIPTION: DOCK LIMIT $99,999
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Id. at p. 43. Mr. Herzog paid the additional premidartford had requested for this additional
$99,000 in liability coverage, and thereafter coméid to timely pay all premiums required by
Hartford.Id. at p. 7.
The insurance policy Mr. Herzog entered intith Hartford includes the following typeg
of coverage:
A. Coverage A — Dwelling
1. We cover:
a. The dwelling on the‘residence premises shown in the Declarations,
including structures attached to the dwelling; and
b. Materials and supplies located onnext to the‘residence premises’

used to construct, alter or repthie dwelling or dier structures on
the‘residence premises.

B. Coverage B — Other Structures
1. We cover other structures on the‘residence premises’ set apart from the
dwelling by clear space. This incluglstructures connected to the
dwelling by only a fence, utilitine, or similar connection.
Dkt. 29-3, p. 48. In terms of how losses are sgttleder the above coverages, the policy furth
provides:

C Loss Settlement
... Covered property losses are settled as follows:

1. Property of the following types:
c. Structures that aneot buildings . . .

at“actual cash valu€'at the timelogs but not more than the amount
required to repair or replace.

2. Buildings covered under Coverage A or B at‘replacement cost'without
deduction for depreciation . . .

Id. at pp. 61-62.“Actual cash keg (ACV) is defined as:

a. When the damage to property is romically repairable,“actual cash
value'means the cost of repaigithe damage, less reasonable deduction
for wear and tear, deterioration and obsolescence;

ORDER -5
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b. When the loss or damage to property creates a total loss, “actual cash valué’
means the market value of propertyainsed condition equal to that of the
destroyed property, if reasonalalyailable on the used market.

c. Otherwise,“actual cash value' means the market value of new, identical or
nearly identical property less reasble deduction for wear and tear,
deterioration and obsolescence.

Id. at p. 45.'Replacement costis defined as:

a. In case of loss or damage to buildings, ‘replacement cost means the cost, at
the time of loss, to repair orptace the damaged property with new
materials of like kind and qualityithout deduction for depreciation.

Id. at p. 47. Under the policy, the limit of liabilifpr Coverage A (Dwelling) is $891,000 and f
Coverage B (Other Structures) it is $89,@0at p. 5. The following additional coverage is al
provided:

OTHER STRUCTURES—-RESIDENCE PREMISES
DESCRIPTION:DOCK LIMIT $99,999

Id. at p. 6.
In early April 2015, a windstorm damaged ptéfs dock, destroyng its float, and Mr.

Herzog submitted a claim to Hartford for the damage. Dkt. 25, pp. 7, 117. Hartford determ

ined

that the replacement cost value (RCV}ha# dock was $57,015. Dkt. 28, p. 2. Based on the age

of the dock, its lifespan, its coitidn at the time of loss, agell as other factors, however,
Hartford applied a 50 percent depreciation (828,50) to the RCV, to arrive at an ACV of
$30,136.50 for the dock. Dkt. 25, pp. 8-9, 118; Dkt. 29-4, pp. 3-5. In August 2015, Hartforq
Mr. Herzog two checks in that amountgettle his claim. Dkt. 25, p. 9.

In January 2016, plaintiffs filed suit in Mas County Superior Court, asserting breach
insurance contract for refusing to pay them ntbas the ACV for damage to their dock, as wg
as breach of the Washington State InsurangeCeaduct Act (IFCA). Dkt. 1-1. Hartford then

removed the matter to this Coubikt. 1. In their motion for pal summary judgment, Hartforg
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argues that because plaintiffs dock is not a‘*budths that term is used in the policy, they are
only entitled to coverage at AC In their motion for partial smmary judgment, plaintiffs argue
their dock is a‘building for purposes of theligy, and therefore they should have received 10
percent replacement cost coverage.

Plaintiffs further argue that if the Codirids that the policy provides coverage only for
ACV, it also will need to determine whether Hartl correctly determined ACV. They argue &
well that Hartford acted unreasomaibt handling plaintiffs insurace claim and/or violated the
IFCA. For the reasons set forth below, the Court fipldmtiffs dock is not a‘building’as that
term is used in the policy, and thus coveragefdy ACV applies. Further, because plaintiffs
have not presented any specific argument or evidence that Hartford improperly calculated
under the policy, they have not shown the anéiartford deducted was unreasonable. Finall
in light of Perez-Crisantos v. State Farm Fire & Casualty @dhich is currently pending befor
the Washington State Supreme Court, the Condiisfit should refrain from determining wheth
Hartfords actions violatethe IFCA at this time.

DISCUSSION

Summary judgment shall bendered if the pleadings, exhihitnd affidavits show that
there is no genuine issue as to any materiakfiadtthat the moving partg entitled to judgment
as a matter of law. FRCP 56(c). In deciding whether summary judgment should be grante
Court'must view the evidence in the light méstorable to the nonmoving party; and draw all

inferences‘in the light mogavorabl€'to that partylT.W. Elec. Serv., Inc. v. Pacific Elec.

[72)

ACV

11%

19%
—

1, the

Contractors Ass’n809 F.2d 626, 630-31 (9th Cir. 1987). When a summary judgment motion is

supported as provided in FRCP a6, adverse party may not rest upon the mere allegations

denials of his pleading, but his or her responseffigavits or as othavise provided in FRCP
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56, must set forth specific facts showing thera genuine issue foriéil. FRCP 56(e)(2).

If the nonmoving party does not so respond, samgrjudgment, if appriate, shall be
rendered against that partg. The moving party must demorete the absence of a genuine
issue of fact for trialAnderson v. Liberty Lobby, In&77 U.S. 242, 257 (1986). Mere
disagreement or the bald assantthat a genuine issue of magéfact exists does not preclude
summary judgmentCalifornia Architectural Building Prods., Inc. v. Franciscan Ceramics,,In
818 F.2d 1466, 1468 (9th Cir. 1987). A“material'fact is one which is‘relevant to an element
claim or defense and whose existence might affecbutcome of the suit; and the materiality
which is“determined by the substantive law governing the cl&iW. Electrical Sery809 F.2d
at 630.

Mere*{d]isputes over irrelevant or unnecesdawcts; therefore, ‘will not preclude a grant
of summary judgmenttl. Rather, the nonmoving party‘mystoduce at least some ‘significant
probative evidence tending soipport the complaiitd. (quotingAnderson477 U.S. at 290)."Ng
longer can it be argued that any disagreement abmaterial issue of fagirecludes the use of
summary judgmentCalifornia Architectural Building Prods., Inc818 F.2d at 1468. In other
words, the purpose of summary judgment‘istoateplace conclusory allegations of the
complaint or answer with conclusory allegations of an affidawuigin v. Nat'l Wildlife Fed'n
497 U.S. 871, 888 (1990).

l. The Term‘Buildind’

Under Washington law, ‘fijnsurance policiae to be construed as contracts, and

interpretation is a matter of lah8tate Farm General Ins. Co. v. Emersdf2 Wn.2d 477, 480

* “Where a federal court sits in diversity jurisdiction, it must apply the state substantivélamufactured
Housing Communities of Wash. v. St. Paul Mercury Ins.&80. F.Supp.2d 1208, 1214 (W.D. Wash. 2009) (citin
Erie R.R. Co. v. Tompkin304 U.S. 64 (1938)). As there is no indication that the substantive law of Washing
does not apply here, that law governs in this case.
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(1984).“The policy is construed as a whole;"ghduld be given a fair, reasonable, and sensib
construction as would be given to the cocittay the average person purchasing insurance’
Kitsap Cnty. v. Allstate Ins. Gdl36 Wn.2d 567, 575 (1998) (citatioasd internal quotation
marks omitted)Washington Pub. Util. Districts’ Utils. Syg. Pub. Util. Dist. No. 1 of Clallam
Cnty.(Wash. Pub, 112 Wn.2d 1, 10 (1989) (The entire c@ut must be construed together in
order to give force and effect to each clay8gpolicy language is clear and unambiguous, a
court may not modify the insurance contractreate an ambiguity where none exigtsap
Cnty, 136 Wn.2d at 576franscon. Ins. Co. v. Wash. Pub. Utils. Dists.” Util. S¥$1 Wn.2d
452, 456 (1988).

‘An ambiguity in an insurance policy is presérthe language used is fairly susceptible
two different reasonable interpretatiok#sap Cnty, 136 Wn.2d at 576. The language moist”
its facebe fairly susceptible to both interpretatiossh v. Ins. Co. of N. Am125 Wn.2d 164,
171 (1994) (emphasis in the original). Where the@n ambiguity,‘the court must attempt to
discern and enforce the contras the parties intendet¥anscon. Ins. Col111 Wn.2d at 456-
57.1f there is an ambiguity, extrinsic evidendeny, of the parties intent may normally be
consideredKitsap Cnty, 136 Wn.2d at 576&ee alscAm. Star Ins. Co. v. Gricd21 Wn.2d 869,
874 (1993).

Extrinsic evidence, however,‘cannot be ddesed for the purpose of varying the terms
of a written contractt).S. Life Credit Life Ins. Co. v. William$29 Wn.2d 565, 569-70 (1996).
As the Washington Supreme Court has explained:

[W]e are mindful of the general ruleahparol evidence is not admissible for

the purpose of adding to, modifying, @ntradicting the terms of a written

contract. . . . Such evidence, however, is admitted, not for the purpose of

importing into a writing amtention not expresseddtein, but with the view

of elucidating the meaning of the wardmployed. Evidence of this character
is admitted for the purpose of aidingtire interpretation of what is in the

ORDER -9
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instrument, and not for the purposesbbwing intention independent of the
instrument.

Id. at 570 (1996) (quotinBerg v. Hudesmari15 Wn.2d 657, 669 (1990)). Further,{unilaterg
or subjective purposes and intentions aboutitbanings of what is written do not constitute
evidence of the parties intentiorld” (quotingLynott v. Nat'l Union Fire Ins. Cp123 Wash.2d
678, 684 (1994).“If a policy remains ambiguous evéeraksort to extrinsic evidence, then the
ambiguity is construedgainst the insureKitsap Cnty, 136 Wn.2d at 576.

An insurance contract'will be given a practical and reasonable interpretation that fu
the object and purpose of the contract rather ¢éhstnained or forced construction that leads tq
an absurd conclusion, or that rendesrs ¢bntract nonsensicar ineffective’Wash. Puh.112
Wn.2 at 11see also Transcon. Ins. Ca11 Wn.2d at 457. If the policy defines a term, then {
term*“should be interpreted in accordance with that policy definikasdp Cnty, 136 Wn.2d at
576. An undefined term, on the other hand,“muggiken [its] ‘plain, ordinary, and popular
meaningld. (quotingBoeing Co. v. Aetna Cas. & Sur. Cbl,3 Wash.2d 869, 876 (1990)). In
addition, ‘{tjo determine the ordinary meaninguofdefined terms, courts may look to standard
English dictionariestt.

Here, the parties disagree on whether plaintiftskds a‘building as that term is used in
the insurance policy. As noted above, under the politheitdock is a‘building then it is covereg
at replacement cost, without deduction fopm@eiation. If, on the ber hand, the dock is a
structure other than a buildinigjjs covered only at ACV lesgasonable deduction for wear an
tear, deterioration and obsolescence. The tanhding'is not defined in the policy. The Court
thus must determine what that term me#émsloing so, the Court must give it fpistin, ordinary,
and popular meaningdd.

Noting that Washingtonoairts have turned td¢/ebster’s Third New International
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Dictionary (Webstey when needing to definasurance policy terntsgefendant urges the Couf
to adopt the following definition:

Building . . . 1 : a thing built: a : a cdnscted edifice designed to stand more

or less permanently, covag a space of land, usu. covered by a roof and more

or less completely enclosed by walledaerving as a dwelling, storehouse,

factory, shelter for animals, or otheseful structure—distinguished from

structures not designed for occupafay fences or monuments) and from

structures not intended for use in god&ce (such as boats or trailers) even

though subject to occupancy b : a portidra house occupied as a separate

dwelling : APARTMENT, TENAMENT—-usednly in some legal statutes.

Dkt. 27, p. 14 (quotingVebster292 (Unabridged ed. 2002)Jnder this definition, defendant
argues, a building contemplates a structure witbof and walls, as well as some form of
occupancy by people, animal, or propertyd avould exclude other common structures not
attached to a building, such as fences, decks, or docks.

Plaintiffs argues that instead of focusmgthe portion of the definition following“usu?,
the Court should limit its focus to the first part, i.e.,"a thing built, a constructed edifice desig
to stand more or less permanently, covering a space of [Emd’is because while the policy
does not define‘building;, it contains a definitiofifully enclosed building; which they assert

exactly corresponds to the more narrow definition of*building following‘usu. In other words,

plaintiffs argue that if th€ourt adopts the definition deféant suggests, then the same

®See, e.g., Kitsap CniyL36 Wn.2d at 58%ish, 125 Wn.2d at 171.

® As defendant further notes, this definition is in linéwthose commonly used by other contemporary dictionar
Seehttp://en.oxforddictionaries.com/definition/us/building {“Rructure with a roof ahwalls, such as a house,
school, store, or factory”); http:/imwv.merriam-webster.com/dictionary/buihd) (“a structure (such as a house,
hospital, school, etc.”) with a roof dnvalls that is used as a place for gdedp live, work, do activities, store
things, etc”); http://www.collinsidtionary.com/dictionary/english/buildinggbmething built with a roof and walls,
such as a house or factory”).

’ Plaintiffs also suggest that the Court adopt the definition of “building” contair@dk’s Law Dictionary(2nd
ed. 1910): “A structure or edif erected by the hand of man composedaddiral materials, as stone or wood, an
intended for use or convenience.” Dkt. 24, p. 20. For theegaasons discussed below, though, the Court finds
definition also is not a reasonable interpretation of “buildag/is used in the policy. Interestingly, the definition
from the most recent version Bfack’s Law Dictionary(10th ed. 2014), matches those from the other contempq
dictionaries cited above: “A structure with Ngaand a roof, esp. germanent structure.”
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definition would apply to two sepate, but distinct terms in the same policy, an interpretatior
they argue is unreasonable. Dkt. 30, pp. 11-12 (cBitage Farm Mut. Auto. Ins. Co. v. Rui3d4
Wn.2d 713, 720-21 (1998) (because the polictirdislished between two terms in the same
policy section defining terms, to conclude tha insurer did not intend the terms to have
different meanings‘would nullify the differences betweerithose meanings,“and thus fail to g
effect to each provision of the contract).

As defendants point out, thoughe definition of‘fully enclosed building'in the policy is
not the same as that provideyl the portion of the definition iWebsterfollowing‘usu. The
policy defines“fully-enclosed building as:

A building with continuous walls on all sidesxtending from the ground level

to the roof, with doors and windowas deemed necessary) at various

locations in the walls a@hincluding a continuousof sheltering all areas

within the wall perimeter.

Dkt. 29-3, p. 46 (emphasis addedjebsterdefines a building as one*“covered by a roof arme
or lesscompletely enclosed by wallsl. at 292 (emphasis added). Thus, whereas a‘“fully
enclosed building refers solely to a building thas continuous walls @il sides, the definition
of*building’'in Webstelincludes buildings that are completely enclosedwell aghose that are
not. In other words, th@/ebsterefinition is broader than tlene contained in the policy for
fully enclosed building;’and thuis not inconsistent therewith.

The Court further agrees with defendant gmpting plaintiffs definition would render
other terms in the Hartford polieyeaningless. If under the policy*building'is defined to mear
thing built, a constructed edifice designed tmstmore or less permanently, covering a spac
land; then there would be no need to distinglistween‘buildings' and“cther structures—or

betweenbuildings and{s]tructures that are batldings—in the policys coverage and loss

settlement sections. The policy also makes a diséinction between‘the dwelling, which is
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covered at replacement cost, and‘other structures'that are“set apart from the dwelling; whig
only covered at ACV. Again, there would be reeed for this distinction if a building simply
meant“a thing built”

Other provisions of the policy support defendants interpretation. As defendant point
a number of those provisionerdemplate a building that is @onsed by walls and a roof, and
that functions to protect or enclose personproperty. For example, under the section for
additional coverage,‘collaps€’is defined to nfaarabrupt falling down or caving in of a buildir]
or any part of a building with the resthiat the building or part of the buildirmgnnot be
occupiedfor its current intended purpose’ Dkt. 29-358.(emphasis added). In terms of what
covered, the subsection on collapse goes on to read:

b. We insure for diregbhysical loss to coveredagerty involving collapse
of a building or any part of a buildinf the collapse was caused by one or
more of the following:

(1) The Perils insured Against named under Coverage C;

(2) Decay that is hidden from view, unless the presence of such decay is
know [sic] to an‘insured’prior to collapse;

(3) Insect or vermin damage thathidden from view, unless the
presence of such damage is known to an‘insured'prior to collapse;

(4) Weight of contents, equinent, animals or people

(5) Weight of rain which collects on a roof; or

(6) Use of defective material or methods in construction, remodeling or
renovation if the collapse occurs during the course of the
construction, remodeling or renovation.

c. Loss to an awning, fence, patio, deck, pavement, swimming pool,
underground pipe, flue, drain, cesspaaptic tank, foundation, retaining
wall, bulkhead, pier, wharf atockis not included unde.(2) through(6)
above, unless the loss is a direct fesfithe collapse o& building or any
part of a building

Id. (emphasis added). Plaintiffs argue thetduse this language only applies to additional
coverage for collapse, and because it does not &pplher structures under Coverage B or to
collapse coverage.(1), the policy should beomstrued to cover dockss buildings under all

coverages other than additional coverage for collapse.
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The Court finds no merit to this argument.skias discussed above, language elsewh
in the policy supports an interpretation thatidmpishes between buildingsd other structures
Second, the fact that sectibrdoes not apply to other structures under Coveragehortsthe
overall policy distinction between buildings aoither structures. Inddeas noted, docks anet
covered unless the loss is the diresult of the collapse oftaiilding. Third, as defendant note
loss for perils insured against wrdCoverage C apply to persopabperty, and therefore there
no need fob.(1) to apply to the other structures listectind. at pp. 56-58.

References to the term building in the g@tbn coverage for personal property provid
additional support for defendants position. For eglanloss due to windstorm or hail‘does nof
include loss to the propertpntained in a buildingaused by rain, snow, sleet, sand or dust
unless the direct force of wind or hail damages the building caasingening in the roof or
wall and the rain, snow, sleet, sanddost enters through this openitg.’at p. 56 (emphasis
added). Further, loss due to falling objects“does not include loss to propetéyned in a
building unless the roof or asutside wall of the building first damaged by a falling objeddf
at p. 57.

Courts from other states have adoptedldbfinition of‘building’ contained iNVebsteras

well. One such court tasked with interpreting that term contained in an insurance policy with

substantially similar language tioat at issuéere observed:

The dictionary provides both a broad defin##dhing buikad a narrower
definitiora constructed edifice * * * usu. covered by a roof and more or less
completely enclosed by walls, and segvas a dwelling * * * distinguished
from structures not designed for occopg (as fences or monuments)[.]. . .

Plaintiff contends that, in the context of the policy, the broader definition is
plausibly applicable and that the bridgecovered by the policy because it is‘a
thing built”We conclude that, considergdthe context in which the term is
used, the narrower definition is moragpsible. Further, when the term is
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viewed in the context dhe policy as a wholéhe narrower common meaning
of*building’is the only plausible meaning.

First, as noted, the policy describesanasxception to its‘collapse exclusion,
the‘direct physical loss to covered property involving the sudden entire
collapse of a building or any part afbuilding” The policy lists certain
structures (awning, fence, patjpavement, swimming pool, underground

pipe, flue, drain, cesspool, septic tafdundation, retaining wall, bulkhead

pier, wharf, or dock) for which no coltse coverage is provided,“unless the
loss is the direct and immediate caon$¢he collapse of the building”

Implicitly, the policy contemplates thdte listed structures are not buildings,
despite the fact that they are things‘built’ Thus, necessarily, the term‘building
has a meaning narrower than simply a‘thing built”

That conclusion is borne out by the maaferences to‘building throughout
the policy. For example, the policy'sWwindstorm or hail peril‘does not include
loss to the property contained in alting caused by rain, snow, sleet, sand
or dust except‘when the direftdirce of wind or hail damages the

building causing an opening in a roof or walhd rain, snow, sleet, sand or
dust enters through this opening’” (Emgpisaadded.) The policys'falling object
peril does not‘include loss to property contained building unless the roof
or an exterior wall of the building ifirst damaged by a falling objéct.
(Emphasis added.) The peril of'weightiog, snow or sleet applies to“‘damage
to propertycontained in a buildingEmphasis added.) The policy covers
‘tirect physical loss to a covatéuilding or covered propergontained in a
building resulting from the eruption fromvolcano.” (Emphasis added.) It
would seem from the various references to‘building that the policy
contemplates the narrower common meawfifguilding and that a building is
a structure that can contain things émat has walls and a roof; the disputed
bridge had none ohbse characteristics.

Ortiz v. State Farm, Fire and Cas. C844 Or.App. 355, 361-62 (2011) (emphasis in the
original); see alsd”eople’s Ins. Counsel Div. v. State Farm and Cas. Ins.22d. Md.App. 438,
454-57 (2013) (detachezhrport with no wallgs not a building)Bergeron v. State Farm Fire
and Cas. Cq.145 N.H. 391, 394-96 (2000) (building doet include a dam that impounded &
pond);Arkin v. Fireman’s Fund Ins. C0228 Ga.App. 564, 566 (1997) (declining to include 3
culvert within the plain meaning of building). The Court joins those ceand at least one othg
state court—in finding that the only reasoeahbterpretation of the term building under the

Hartford policy is that iloes not include a detachsttlucture such as a docee Bischel v. Firg
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Ins. Exch, 1 Cal.App. 4th 1168, 1175 (1991).

Plaintiffs nevertheless argueatithe relevant extrinsic e\vadce clearly demonstrates th
both parties understood and intendlee policy to provide full replacement cost coverage for
dock. First, as explained abovetraxsic evidence only comes inpday if there is an ambiguity
in the policy language. As just discussed, thecgal not ambiguous as to whether the dock i
building for purposes of coverage. Even if suctaarbiguity can be said to exist, furthermore,

the extrinsic evidence in this cadees not support plaintiffs position.

Second, to the extent Mr. Herzog relied om ldnmguage of the brochure he received for

his belief that Hartford would cover the fullpplacement cost of his dock, that reliance was
misplaced. The brochure specifically refersdvarage for a dwelling. There is no promise tha
other structures, such as a doskuld be covered at that levdlhe first written quotation Mr.

Herzog received merely indicated tH&0% of rebuilding cost had bemquestedand it broke

At

the

5 a

At

the limit of liability down between dwelling and home building cost on the one hand, and other

structures on the other. The same was trile Kespect to the follow-up written correspondend
up and until the time Mr. Herzog signed theipal Accordingly, there is no written evidence
that Hartford had ever promised or agreed tvigle coverage at full replacement cost for oth¢
structures, including the dock.

Even if Mr. Herzogs statements that a Hartford agent had assured him that the poli
would cover the full replacement value of the doaktaken as true, again given that none of
written documentation—including that which Nterzog eventually gned—made any such
assurance, his reliance on those statements charsgten as reasonalfferther,{ajt no time
since 2009, did Hartford offer“an insurance puotithat would have provided full replacement

cost to other structures thate not buildings; including plaintiffs dock. Dkt. 34, p. 2. This is
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important given that in Washingtofufhilateral or subjectivepurposes and intentions about the

meanings of what is written do not constitute evidence of the parties intentdhaths 129

Wn.2d at 570 (quotingynott 123 Wash.2d at 684) (emphasis atjd&n other words while Mr.
Herzog may have believed he was entitled to mge at RCV, that belief was neither reasong
nor one shared by Hartford.

[l Actual Cash Value

Because plaintiffs dock is not a building, itaevered at actual cash value at the time ¢
the loss, that is, the cost of repairing thendge to the dock, less reasonable deduction for w
and tear, deterioration and obsolescence. Asdhatbove, Hartford determined the RCV of the
dock to be $57,015. Then, based on the age afdble, as well as its lifespan, condition at the
time of loss, and some additional applicabledes;tHartford applied a 50 percent depreciatio

($26,878.50) to the RCV, to arrive at an ACVE30,136.50 for the dock. Plaintiffs argue thers

is a factual issue as to whether Hartford corredtifermined ACV in this manner. But plaintiff$

have not provided any evidence that eitherdeigermination or the basis for arriving at it was
incorrect. Accordingly, as they have not establishgenuine issue of matd fact with regard
thereto, therefore are not entitleo summaryydgment here.

1. The Insurance Fair Conduct Act

Plaintiff argues defendant committed multiplelations of the IFCA. Under the IFCA:
(1) Any first party claimant to a policy of insuranglo is unreasonably
denieda claim for coverage or payment of benefits by an insurer may bring an
action in the superior court of thétate to recover the actual damages
sustained, together with the costsla# action, includingeasonable attorneys
fees and litigation costas set forth in subsectid3) of this section.

RCW 48.30.015 (emphasis added).ddscussed above, however, pliffs were not denied a

claim for coverage or payment of benefits, lenal unreasonably so. Plaintiffs, therefore, can
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establish a violation of the statute this basis. The IFCA also provides:
(2) The superior court may, after finding that an insurer has acted
unreasonably in denying a claim for covggar payment of benefits or has
violated a rule in subsection (5) ofdlsection, increaghe total award of
damages to an amount not to excthede times the actual damages.
(3) The superior court shall, aftefiading of unreasonable denial of a claim
for coverage or payment of benefitsafter a finding of a violation of a rule
in subsection (5) of thisection, award reasonablioaneys' fees and actual

and statutory litigation costs, includingpert witness fees, to the first party
claimant of an insurance contract whahe prevailing party in such an action.

Plaintiffs argue an insurer violates the IFEkherif it unreasonably denies a claim
under RCW 48.30.015(19y it if violates any of the Washington Unfair Claims Settlement
Practices Regulations enumerated in RE3\B0.015(5). But as plaintiffs themselves
acknowledge, courts are split on whether a viofatf one of the enumerated regulations alon
is sufficient to result ira violation under the IFCASeeDkt. 31, pp. 14-17 (noting courts in this
district uniformly have held that only an unreaable denial of a claim constitutes a violation
and citing cases); Dkt. 36, pp. 8-9 (pointingéses from the Easteinstrict of Washington
allowing causes of action for violations of tlegulations, whether or not a claim also was
unreasonably denied). As plaintiffs further note, ifsue of whether theolation of one of the
enumerated regulations providas independent caused of aatunder the IFCA is currently
pending before the Washington State Supreme C8eet.Perez-Crisantos v. Sate Farm Fire §
Cas. Co, Supreme Court No. 92267(8ral argument 10/5/16).

Plaintiffs argue that itight of the pendency d?erez-Crisantosand therefore potential
resolution of this issue, the Court need not dieevhether the regulatiotisey assert defendant

violated should result in thenposition of remedies under theGR or what those remedies

8 https://www.courts.wa.gov/appellate alricourts/supreme/issues/2016Sept.pdf.
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should be. That determination, they ass#rould wait until the Washington State Supreme
Court has issued its final decision. Plaintdfs request, however, that the Court nevertheless
determine if defendant has in fact violated thoegulations. The Courtdbgh finds that it is in
the interest of judicial economy and comity to wait uRgrez-Crisantofias been decided
before addressing any such potalwiolations in this case.d&ordingly, plaintiffs motion for
partial summary judgment on thisige, as well as the other isseésliscussed above is denied
and defendants motion for partial summary judgment is granted.

CONCLUSION

For the reasons discussed above, defencdaati®on for partial summary judgment (Dkt.

27) hereby is GRANTED, and plaintiffs motidar partial summary judgment (Dkt. 24) hereby

is DENIED.
DATED this 30th day of November, 2016.
Karen L. Strombom
UnitedStatesMagistrateJudge
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