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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DAVID POULIN,

o CASE NO.3:16-cv-05752DWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

. DECISION TO DENY BENEFITS
NANCY A. BERRYHILL, Acting

Commissioner of Social Securjty

Defendant.

Plaintiff David Poulinfiled this action, pursuant to 42 U.S.C. 8§ 405(g), for judicial

review of Defendant’s denial of Plaintiff's applications for supplememalisty income

(“SSI”) and disability insurance benefits (“DIB”). Pursuant to 28 U.S.C. § §3Bb&xleral Rul¢

of Civil Procedure 73 and Local Rule MJR 13, the parties have consented to havettiiis n

heard by the undersigned Magistrate JudgeDkt. 6.

I NancyA. Berryhill became the Acting Commissioner of Social Security on Jai2% 2017, and is
substitutechs Defendanfor former Acting Commissioner Carolyn W. Colvin. 42 U.S.C. § 405(g); Re Civ. P.

174

na

25(d)(1).
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After considering the record, the Court concludes tbmiistrative Law Judge
(*ALJ") erred wherhe failed to properly consider the medical opinion evidence of treatin
physicians Drs. Nicholas Heath, DPM and Douglas Beaman, MD and treating niateegV
Wright, ARNP and Bruce Lanum, ARNP. Had the ALJ properly considered this medical
opinion evidene, the residual functional capac{tiRFC”) may have included additional
limitations. The ALJ’s error is therefore harmful, and this matter is reversed and remang
pursuant to sentence four of 42 U.S.C. § 405(g) to the Commissioner for further prosee
consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnJuly 23, 2013Plaintiff filed an application fo8SI andDIB, alleging disability as
of May 5, 2013 SeeDkt. 9, Administrative Record (“AR"196-203, 217 The application was
denied uponnitial administrative review and on reconsiderati®aeAR 107-123 A hearing
was held before ALJames W. Sherrgn February 12, 2015eeAR 11. In a decision dated
March 25, 2015the ALJ determine@Ilaintiff to be not disabledSeeAR 11-21. Plaintiff's
request for review of the ALJ’s decision was denied by the Appeals Council, niakiad J’'s
decision the final decision of the Commissiorg&geAR 2-4;, 20 C.F.R. § 404.981, § 416.14¢

In Plaintiff’'s Opening Brief,Plaintiff maintains théALJ erredwhenhe failed to: (1)
provide specific and legitimate reasons for rejecting the opinions of Doisolds Heath, DPN
and Douglas Beaman, MD; (2) provide germane reasons for rejecting the opinionsesf N
Victoria Wright, ARNP and Bruce LanumARNP; (3 provide clear and convincing reasons
for rejecting Plaintiff's testimony; and (4) meet the burden of showing there @ther jobs in

the national economy Plaintiff could perform. Dkt. 11, p. 1.
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissideial of
socil security benefits if the AL3’findings are based on legal error or not supported by
substantial evidence in the record as a whBég/liss v. Barnhart427 F.3d 1211, 1214 n.1
(9th Cir. 2005) (citinglidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION
I. Whether the ALJ properly weighed the medical opinions

A. Drs. Nicholas Heath, DPM and Douglas Beaman, MD, and Nurse Bruc
Lanum, ARNP

The ALJ must provide “clear and convincing” reasons for rejecting the uncontchd
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th
Cir. 1996) ¢€iting Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 198®jtzerv. Sullivan 908
F.2d 502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is
contradicted, the opinion can be rejected “for specific and legitimate reasonsthapported
by substantial evidence in the recorbdé'ster 81 F.3dat 83631 (citing Andrews v. Shalaleéb3
F.3d 1035, 1043 (9th Cir. 199%turray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983)). The
ALJ can accomplish this by “setting out a detailed and thorough summary of tharfiac
conflicting clinical evidence, stiag his interpretation thereof, and making finding2€ddick
v. Chater 157 F.3d 715, 725 (9th Cir. 199&)t{ng Magallanes v. Bower881 F.2d 747, 751

(9th Cir. 1989)).

Plaintiff’s treating podiatristDr. Nicholas Heathprovided an opinion letter iresponse

to a request from Plaintiff’'s representative on July 22, 2014. AR38@5Dr. Heathopined
that as a result of Plaintiff's injuries, Plaintiff has continued to sdiften severe pain in his

feetat a level that interferes with his focus dram ongoing swelling of his lower extremitie

D
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to the point he was instructed to elevate his feet several times per day fodanéalhto two
hours. AR365-6. Dr. Heath furtheopined thaPlaintiff's complaints are consistent with his
diagnosisand on amore likely than not basi®laintiff would be absent three or more days
month if he were to perform futime work at any exertional leveAR 367.Dr. Heath
specifically provided Plaintiff “will have chronic pain that will requirstreften with his daily
activities.” 1d. Plaintiff's treating orthopedic surgeoy. Douglas Beamaraffirmed and
agreed with Dr. Heath’s opinion in its entirety. ARO4&2. Bruce Lanum, ARNP also affirme
and agreed with Dr. Heath’s opinion in its entirg§R 609112

The ALJgave little weight tdrs. HeatrandBeamamandNurse Lanum’sopinions
finding theiropinions were inconsistent (1) with the totality of thedewvice in the record; ang
(2) with Plaintiff’'s activities of daily living. AR 18.

First, the ALJ assigned little weight tikeseopinionsbecause they were inconsistent
with the totality of the evidence in the record. AR 18. Specifically, theddntluded
Plaintiff's injury improved with time and treatmemaused only minimal swelling, did not
affect Plaintiff’'s gait, and produced symptoms requiring only minimal maditaAR 18
(citing AR 580). An ALJ need not accept the opinion of a treatmgigian if that opinion is
inadequately supported “by the record as a wh@eg Batson v. Commissioner of Social
Security Admin.359 F.3d 1190, 1195 (9th Cir. 2004). However,dhky record cited by the
ALJ in support of these propositiodses not sufficiently suppottie ALJ’sconclusion.In

fact, the recordactually undermines the ALJ’s conclusion astétesPlaintiff “[a]ppears

2 The Court notethe standard of review is different for Nurse Lanum. Because Nurse Laraunuise
practitioner, the ALheed only provide germane reasons, not specific and legitimate refasaliscountinghis
opinion See20 C.F.R. § 404.1513 (Bee alsdection Il. The Court considered this standard in its review of N
Lanum’s opinion and concludes that regardless of the applicable standavikef, theALJ failed to provide
specific and legitimate or germane reasons for discounting the opifidlsse Lanunand Drs. Heath and
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obviously in pain with eyebrows furled and grimacing...[he is] returning today for pain
management...He has debilitatingdberal foot and ankle pain.” AR 581.

Additionally, while Plaintiff has conceded some improvemsstiew of Plaintiff's
medical records shaWPlaintiff's injury has not shown improvement inconsistent \kith
medical providersbpinions. Rather, ovahecourse of the past several yeRtaintiff's health
providers haveepeatedlynoted Plaintiff experiences severe pain in his feet and ongoing
swelling of his lower extremitiefAR 3657, 387, 397, 420, 453, 485 5801, 585, 592The
records furtheshow that while Plaintiff sees some improvement by taking Nor@®
prescription opioid pain medication to manage his phig functional abilities and mobility
are significantly impaired. AR 455801, 592, 585627-9. Indeed the record demonstrates
Plaintiff's gait has been negatively impacted. For exanfpben November 20, 2013 through
December 9, 2014, multiple medical providers have regularly noted that Plairditfis g
antalgic, abnormal, or difficuli&AR 387, 397, 420, 437, 466, 470, 478, 4886, 593 The
record fails to showheseopinionswere inconsistent with the totality of the evidence.
Accordingly, the ALJ’s decision to give RrHeathandBeamarand Nursd.anum’s opinions
minimal weight basedn inconsistency with the recorsinot supported by sufficient evidenc

Second, the ALassigned little weight ttheseopinionsbecause thewere inconsisten
with Plaintiff’'s activities of daily living. AR 18In support, he ALJcorrelated Plaintiff's
ability to ride a motorcycle as showingprovement and therefore inconsistent with the
limitations opined to by these provideAR 17-18. The ALJ found Plaintiff's ability to ride a
motorcycle “greatly undermines his allegation of great pain in his feet ancuttiff
standing/walkig.” AR 17. The Ninth Circuit has specified “the two grounds for using dail

activities to form the basis of an adverse credibility determination: (1) ethetmot they
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contradict the claimant’s other testimony and (2) whether or not the astioftaaily living
meet “the threshold for transferable work skill®n v. Astruge495F.3d 625, 639 (9tiCir.
2007). However, the ALJ did not explaahy he believes Plaintiff's ability teit for short
periodsriding a motorcycle undermind3laintiff's allegations regrding his chronic foot pain
or standing/walking limitations, or hisedical providers’ opiniasor treatment
recommendationAR 17-18.

Here, he ALJ didnot cite evidence demonstrating Plaintiff's ability to ride a
motorcycle was inconsistent withis medical providers’ opions Plaintiff must elevate his
feet several times per day for 1.5 to 2 hoarperiences severe pain in his feet such that h
unable to maintain attention and concentration on daily activities 25% or mdre tohe, or
that Plaintiff would likely experience three or more days of absenteeism pén hoe
performed fulltime work activitySeeAR 36567, 46062, 60911; See Morgan v.
Commissioner of Social Sec. Admi69 F.3d 595, 6602 (9th Cir. 1999) (upholding
rejecion of physician’s conclusion that claimant suffered from marked limitatiopart on
basis that other evidence of claimant’s ability to function, including reportadtiast of daily
living, contradicted that conclusiorhdditionally, the Court notethe Ninth Circuit’s
“repeat[ed] warn[ing] that ALJs must be especially cautious in concludaigltly activities
are inconsistent with testimony about pain, because impairments that wouldtiorgey
preclude work and all the pressures of a workplace environment will often be auinsisite
doing more than merely resting in bed all dagarrison v. Colvin 759 F.3d 955, 1016 (9th
Cir. 2014)(referencinmolen v. ChateB80 F.3d 1273, 1287 n.7 (9th Cir. 1996) (“The Soc
Security Act does not reqe that claimants be utterly incapacitated to be eligible for bene

and many home activities may not be easily transferable to a work environnmezetitvimight
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be impossible to rest periodically or take medication.” (citation omitted in origifaiy v.
Bowen 885 F.2d 597, 603 (9th Cir. 1989)).

Accordingly, the Court agrees with Plaintiff that the ALJ failed to adequately expla
provide specific and legitimate, or germane reasons for his contention tlaatifaites of
daily living conflict with theseopinionsandconcludes thé&LJ erred in discounting the
opinions of Plaintiff's treatingnedical providers, Drs. Heath and Beaman and Nurse Lant

“[H]armless error principles apply in the Social Security conté¥blina v. Astrue
674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prdjt
to the claimant or “inconsequential”’ to the ALJ’s “ultimate nondisability defteation.” Stout
v. Commissioner, Social Security Adm#b4 F.3d 1050, 105®th Cir. 2006)see Molina
674 F.3d at 1115. The determination as to whether an error is harmless requires a “cas
specific application of judgment” by the reviewing court, based on an examinatioa of
record made “without regard to errors’ that dut affect the parties’ ‘substantial rights.””
Molina, 674 F.3d at 1118119 QuotingShinseki v. Sander§56 U.S. 396, 407 (2009)).

Had the ALJ properly considered the opinions of Drs. Heath and Beaman and Ny
Lanum, he may have included additional limitations in the RFC. For exampldeBih
opined, and Plaintiff's other medical providers agrekdtdue to Plaintiff’'s chronic pain he
unable to perform any job activities including sedentary, ligimedium work AR 36567,
460-62, 60911. Plaintiff's medical providers further opined Plaintékperiences chronic pai
which requiresim to restduring daily activities and ongoing swelling requiring him to ele
his feet several times per day for an average of 1.5 to 2 hours out of an 8 hddr @ihg ALJ
did not include these limitations in the RF&2eAR 20-21. Thus, the ultimate disability

determination may changeRfaintiff's treating medical providersimitations are included in

1]
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the RFC and considered throughout the remaining steps of the sequential evaloatss.pr
Accordingly, the ALJ’s error is not harmless and requires reversal.

B. Nurse VictoriaWright, ARNP

Plaintiff alsocontends the ALJ erred gliscountingthe opinion of Nurse Victoria
Wright, ARNP.

Medical opinions from “other medical sources,” such as nurse practitioners, skeera
and chiropractors, must be consider®de20 C.F.R. 8§ 404.1513 (d3ee also Turner v.
Comm’r of Soc. Sec613 F.3d 1217, 12234 (9th Cir. 2010)diting 20 C.F.R. § 40.1513(a),
(d)); SSR 063p, 2006 WL 23299390ther medical source” testimony, as with all lay witne
testimony, “is competent evidence an ALJ must take into account,” unless dhexdressly
determines to disregard such testimony and gives reasons germane to eachfevith@sg
s0.” Lewis v. Apfel236 F.3d 503, 511 (9th Cir. 200Tyrner, 613 F.3d at 1224.

Victoria Wright, ARNP, was Plaintiff's primary care provid@eriodically throughout
2013 and 2014Sheprovided an opinion letter in resportsea request from Plaintiff's
representative on June 25, 2014. AR-502. NurseWright opined sinceshe began treating
Plaintiff in November 2013, Plaintiff “continues to have severe pain due to muscular/ske
issues that have and msiyll, require surgeries. It is difficult to assess if he can sustain ag
employment even if sedentary.” AR 500urseWright furtherunequivocally opinedhat
Plaintiff’'s ongoing swelling in his lower extremities requires him to eéke¥gs feet abovhis
heart leel several times per day for 1.5 to 2 hours out of most 8 hour periods during the

AR 501.

1]
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The ALJ gave little weight to Nurs&/right's opinion and found her opinion was (1)
inconsistent with the totality of the evidence in the record; (2) based upon Prasubjective
reports; and (3) inconsistent with Plaintiff’'s recent reports of improvem/&nio.

First,the ALJ foundNurseWright's opinions were inconsistent with the totalafthe
evidence in the recoydutfailed toprovideanydetails or reasons to support this conclusio
See Lewis236 F.3d at 512 (in rejecting lay testimony, the ALJ need not cite the specific
record but musexpresslyprovide “arguably germane reasons” for doing so.) Heitdourt
morefrom the ALJ it is impossibleo determine whichecords has referencing and whether
Nurse Wright's opinions are in fact inconsistent with that evidence. Accaydiigs first
reason is no& germaneeasorto reject Nurs&Vright's opinion.

Second, the ALJ rejected Nurse Wright's opinion because it was based oiffBlaint
subjective complaint®An ALJ may reject a treating provider’s opinion if it is based to a la
extent on a claimant’s properly discounted -sefforts(See Tommasetti v. Ast;ug83 F.3d
1035, 1041 (9th Cir. 2008) (quotingorgan v. Comm’r. Soc. Sec. Admih69 F.3d 595, 602
(9th Cir. 1999) (citing~air v. Bowen 885 F.2d 597, 605 (9th Cir. 1989)yYhile Nurse Wright
specificallyindicated she relied on Plaintiff's subjective complaints in answering two of tl
guestions presenteshealso provided unqualified responses whigdrebased on her
objective findings and opinions following repeated treatment of PlaiS&#AR 500-502.The
ALJ failed to recognize Nurse Wright specifically identified which portionsesfopinion
were basedolelyon subjective input and therefore imputed the subjective findings into t}
objective findingsThe ALJ furtherfailed to address Nurse Wrighimedicalreports from
20132014evidencing her examination and observations of Plaintiff, his chronic pain, an

whether Nurse Wright's examinations and observations could serve asvebtes for her
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conclusions thallaintiff suffers from severe paiand swelling requiring elevatioAR 470-
77, 48081, 48588. Accordingly, the Court finds the Alsldiscountingof NurseWright's
opinionbecause it is based on Plaintiff's subjectteenplaintss not a germane reason

Finally, the ALJ rejectedNurseWright's opinion findingthe opinion was inconsistent
with Plaintiff’'s reports of recent improveme®R 19. The ALJ supported his conclusion by
referencing two of Plaintiff’s medical records. AR 19 (citing AR 592, 628). &usté showing
Plaintiff’'s condtion was improving, lterecord the ALJ cites actuallindicatePlaintiff
experiences “Dull, Sharp, Heavy, Stabbing, Burning, Pressure, Shooting, Acma@ i
needle and Exhausting” pain ranging in intensity from 4/10 at best to 8/10 at ieqrsting
medication in order to be functional. AR 53hese records further demonstrBtaintiff still
has severe difficulty squatting, standing, walking, and stair climlaind experiences severe
pain andmoderatelympairedflexion and mobility. AR627-8. As such, hese recordare not
inconsistent with Plaintiff’'s medical providers’ testimony dhdreforethe ALJs third reason
is notagermane reasdior dismissingNurseWright's testimony

For the reasons stated above, the Court concludes that thers&dJindismissing
NurseWright's opinionwith arguably germane reasons

“[H]armless error principles apply in the Social Security conté¥blina v. Astrue
674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prdjt
to the claimant or “inconsequential” to the ALJ’s “ultimate nondisability defteaxtion.” Stout
v. Commissioner, Social Security Adm#b4 F.3d 1050, 1055 (9th Cir. 2006&e Molina
674 F.3d at 1115. The determination as to whether an error is Barmatpiires a “case

specific application of judgment” by the reviewing court, based on an examinatioa of
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record made “without regard to errors’ that do not affect the parties’ ‘suimtaghts.”
Molina, 674 F.3d at 1118119 QuotingShinseki v. &ders 556 U.S. 396, 407 (2009)).

Had the ALJ properly consider@&tlurse Wright’sopinions he may have included
additional limitations in the RFC. For example, Nuvgaght opined Plaintiff suffers from
severe painvhich reaches a level that interfereshwilaintiff’'s focus and ability to maintain
attention anadoncentratior25% or more of the timandcontinues to experiensavelling
requiring him to elevate his feet several times per day for an average of Ihbuosut of ar
8 hour day. ARS00-501.The ALJ did not include these limitations in the RISE8eAR 20-21.
Thus, the ultimate disability determination may change if the limitations forse Wrights
opinionsare included in the RFC and considered throughout the remaining steps of the
sequentl evaluation process. Accordingly, the ALJ’s error is not harmless andesquir
reversal.

lI. Whether the ALJ erred in discounting Plaintiff’'s credibility.

Plaintiff contends the ALJ failed to provide clear and convincing reasons fotimgjeq
Plaintiff's testimony about the limiting effects of his symptomkt. 11, p. 1314. The Court
concludes the ALJ committed harmful error in assessing the medical opinion evatehc
finds remand necessary for the ALJ to reconsider the evidence and issue a nem. Gaxsi
Section l,supra Because the ALJ’s reconsideration of the medical opinion evidence may
impact his assessment of Plaintiff’'s subjective testimony, the ALJ must reepR$aintiff's
subjective testimony on remand.

The Court also notes, on March 16, 2016, the Social Security Administration cha
the way it analyzes a claimant’s credibili§eeSSR 163p, 2016 WL 1119029 (S.S.A. Mar.

16, 2016). The ALJ’s decision, dated March 25, 2015, was issued a year before-$SR 1]
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became effectiveTherefore, the ALJ did not err by failing to apply SSR3p6 However, on
remand, the ALJ is directed to ap@%R 163pwhen evaluating Plaintiff's subjective
symptom testimonySee Folsom v. Colvji2016 WL 6991194, n. 10 (C.D. Cal. Nov. 29, 20
(directing SSR 1&p to apply on remandMersman v. Halterl61 F.Supp.2d 1078, 1087
(N.D. Cal. 2001) (after finding remand necessary to correct errors in ngjéloe medical
evidence and lay testimony, the court directed the ALJ to comply with a nelatieg which
was enacted after the ALJ issued his decision).

lll.  Whether the ALJ erred in determining Plaintiff was capable of performing
substantial gainful work at StepFive of the sequential evaluation process

Plaintiff contends the ALJ erred in her Stépe analysis because she failed to inclu
all Plaintiff’s limitations in the RFC. Dkt. 11, p. 15.

The Court concluded the ALJ committed harmful error whefailed to discuss and
explain the weight given to portions pértinent medicabpiniors. SeeSection l,supra The
ALJ must therefore reassess the RFC on renta@eSocial Security Ruling 98p (“The RFC
assessment must always consider and address medical source opinvahsaijne v.
Commissioner Swal Sec. Admin.574 F.3d 685, 690 (“an RFC that fails to take into accou
claimant’s limitations is defective”). As the ALJ must reassess PlainRF€ on remande
must also reevaluate the findings at Step Five to determine if Plaintiff can perform bise jo
identified by the vocational expert in light of the new RBEe Watson v. Astyr2010 WL
4269545, *5 (C.D. Cal. Oct. 22, 2010) (finding the ALJ’'s RFC determination and hypoth
guestions posed to the vocational expert defective when the ALJ did not propesigler a

doctor’s findings).
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly conc
Plaintiff was not disaleld. Accordingly, Defendant’s decision to deny benefits is reversed
this matter is remanded for further administrative proceedings in accond@hdée findings
contained herein.

Datedthis 21stday ofMarch, 2017

o (i

David W. Christel
United Statedagistrate Judge
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