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3
4
5
6 UNITED STATES DISTRICT COURT
v WESTERNDISTRICT OFWASHINGTON
AT TACOMA
8
NWDC RESISTANCEand CASE NO.C185860JLR
9 COALITION OF ANTI-RACIST
WHITES, ORDERDENYING DEFENDANTS’
1C MOTION TO DISMISS
Plaintiffs,
11 V.
12 IMMIGRATION & CUSTOMS
ENFORCEMENT et al.,
13
Defendants.
14
15 THIS MATTER is before the Court on Defendahtanigration & Customs
1€ EnforcementActing Director of ICE Matthew T. Albence, and Acting Secretary of the Department
17 of Homeland Security Chad F. Wolf's (collectively, “ICHV)otion to Dismisdor lack ofsubject
18 matter jurisdictior]Dkt. # 41]. PlaintiffsLa Resistena (formerlyNWDC Resistandgeand
18 Coalition of AntiRacist Whites are immigration advocacy organizations. They claim that ICE
2C has a policy and practice t#rgeting undocumented immigration activists in retaliation for their
21 protected speeciihey do not seek to intervene in any particular removal proceeding, or to
22 reverse angpecificremoval decision, but instead ask the Court to enfolitis “selective
23 enforcement’policy as unconstitutional.
24
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ICE seeks dismissal on three grounds: (1) 8 U.SX258(qg) strips District Courts of
jurisdiction over‘any cause or claim” arising fromhecisions to commence removal proceedin
adjudicate cases, or execute removal orders; (2) 8 U.S.C. § 1252(a)(5)(@hckfuire
challenges seeking review of such decisions to be made in the approguidtef appealsand
(3) the plaintiffs lack organizational associationdlstanding to assert these claims on behalf
third partiesHaving considered the motion, the parties’ submissions concerning the motiof
relevant portions of the record, and the applicable law, the OBEMES ICE’s motion to
dismiss.

. BACKGROUND

Plaintiffs plausibly contenthat since Januar3017, ICE has engaged in a policy and
practice of targeting outspoken activigtiso publicly criticize U.S. immigration law, policy ang
enforcement. Their operative First Amended Complaint includes numiexasples of such
targeting. Maru Morafillalpando is the president of La Resistend’he FAC and Mora-
Villalpando’s Declaration establish that she was issued a Notice to Appear becaaistantih
ICE protests.” La Resisteracand Maru Mor&/illalpando claim that such tactics are
discriminatory and unconstitutional, and that they have had the perhaps intendeaf effec
disrupting and discouraging member activists and their speech. Plaintiffgbplaziaim that
they rely on family members for information about detainees, and that as the fréSHso
practice, those family members are afraid to speklntiffs arguehat thefear caused by

selective enforcement has fordaeém to cancel events, limit interactions with the media, and

! Plaintiffs do not claim they have associational standing

2 The FAC details the detentiafiand commencement of removal proceedings against eleve
such individualsPlaintiffs claim it does so to demonstrate that their allegations are plausibl
and in fact true. But they emphasize they do not seek to intervene in or enjoin any specifig
removal proceeding against any individual.
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required them to divert resources from activism to defending members facing remova
proceedings.

Plaintiffs claim that discovery hasmenstrated the accuracy of their allegations. As
detailed in Exhibits attached to the Declaration of Robert Miller [Dkt. #s 49 and t&thahICE
emails confirmed they believed La Resisterasid Maru MoraVillalpando were the “instigatorg
of all the turmoilsurrounding the NWDC for the past several ygdBkt. # 51, p. 8 (Ex. A at
7)], and that Maru Mora4llalpando was responsible for “almost all meaningful protests ove
the past decade.ld. at p. 16, Ex. C at]3ICE concluded “placing her into proceedings might
take away some of her clout/d[ at p. 7, EX. A at 6], even though she was otherwise a “low
priority” under new enforcement policiesd] at p. 15, Ex. C at 2].

Plaintiffs sued in October 2018, and filed their FAMiecembeR018 [Dkt. # 13]. They
assert First Amendment and Fifth Amendmd&nd Process and Equal Protectiataims They
also claim that the selective enforcemgalicy violated applicable Executive Orders on
immigration and speech, and thus the Administrative Procedurd ey seek a Declaratory
Judgment that ICE selective enforcement policy violates the First and Fifth Amendments,
permanent injunctioprohibiting ICE from selectively enforcing the immigration laws agains
any individual in retaliation for protected political speech.

ICE moved to dismiss the complaiumder the “first to file” rule, arguing that the same
challenge to ICE’s selective enforcement policy was being litigated in aerdéelil case,
Ragbir v. Vitiello, et al.1:18cv-01159 (S.D.N.Y.). [Dkt. # 19Plaintiffs’ FAC describes ICE’s
treatment of Ragbir as an example of the selective enforcement at the coréaohisluut fe is

not a plaintiff in this case. The Couwletermined thatdespite some overlap, the parties and th
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claims in the two cases were sufficiently differemaivoid dismissal under the first to file rule
deniedICE’s Motion inMay 2019. [Dkt. # 30].

ICE now argues that the Court does not have jurisdiction over Plaintiffs’ ¢chaimsh it
arguesseek to interfere in removal proceedings related to Maru Milapando and other
activists identified and described in the FACalsoargueghe Plaintiffs do not have standing tg
challenge the allegedly unconstitutional policy.

The issuesreaddressed in turn.

II. DISCUSSION

A. Subject matter jurisdictional challenges under Rulel2(b)(1).

When considering a motion to dismiss under Federal Rule of Civil Procedure 12(b)
12(b)(6), the court construes the complaint in the light most favorable to theaong party.
See Livid Holdings Ltd. v. Salomon Smith Barney, #i6 F.3d 940, 946 (9th Cir. 2005ge
also Wolfe v. StrankmaB92 F.3d 358, 362 (9th Cir. 2004). Generally, the court must accey
true all weltpleaded allegations of material fact and draw all reasonable inferences inffavo
the plaintiff. See Wyler Summit P’ship Turner Broad. Sys., Incl35 F.3d 658, 661 (9th Cir.
1998).

A complaint must be dismissed under HRdCiv. P.12(b)(1) if, considering the factual
allegations in the light most favorable to the plaintiff, the action: (1) does netusmader the
Constitution, laws, or treaties of the United States, or does not fall within one ohéne ot
enumerated categories of Article Ill, Section 2, of the Constitution; (2) is ngeabca
controversy within the meaning of the Constitution; or (3) is not one described by any
jurisdictional statuteUnited Transp. Union v. Burlington N. Santa Fe R.,Clm. C06-5441

RBL, 2007 WL 26761, at *2 (W.D. Wash. Jan. 2, 20@ffjd, 528 F.3d 674 (9th Cir. 2008).

1) or

t as
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The plaintifs bear the burden of proving the existeotsubject matter jurisdictign

Stock West, Inc. v. Confederated Tri®&3 F.2d 1221, 1225 (9th Cir. 1989), but they have n

obligation to provide facts beyond the complaint, where, as here, defendants have introduced no

evidence contesting any of the allegatidRgan v. Salisbury382 F. Supp. 3d 1031, 1047 (D.
Haw. 2019) (quotindpoe v. Holy Seeb57 F.3d 1066, 1073 (9th Cir. 2009)).

B. 8 U.S.C. 8§ 1252(gdloes not strip this Courtof Subject Matter Jurisdiction over
Plaintiffs’ claims.

ICE’s primary argument is that 8 U.S.C. § 1252(g)’s “plain language” deprives the
district courts of jurisdiction oveiany cause or claimarising from decisions to commence or

execute removal orders
(g) Exclusive jurisdiction

Except as provided in this section and notwithstanding any other provision of law

... ho court shall have jurisdiction to heary cause or clairny or on behalf of

any alien arising from the decisia@r action by the Attorney General to

commence proceedings, adjudicate casesxecute removal orders against any

alien under this chapter.
8 U.S.C. § 1252(g) (emphasis adde@E argues Plaintiffs’ claim it is “selectively enforcing”
immigration law against them necessarily seeks to challenge precisely thasendeand that
the Court therefore has no jurisdiction over them. It relieRemo v. Am.-Arab Anti-
Discrimination Comm.525 U.S. 471 (1999) AADC’), which involved a group of aliens
targetedor removal by INS. They claimed INS was selectively enforcing immigratiesa la
against them because they were affiliated with a “politically unpopular groupPojnélar Front
for the Liberation of Palestindhe AADC plaintiffs claimed INS’s selective enforcement

commencing removal proceedings against thanolated their First ad Fifth Amendment

constitutional rights.

ORDER DENYING DEFENIANTS’ MOTION TO
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The Supreme Court explained that Section 125&(g3t be readarrowly, and heldhat
it eliminates jurisdiction concernin@nly) three discrete actions that the Attorney Geneaal
the discretion to takéthe decision or action to commence proceedings, adjudicate cases, (¢
execute removal orders[.RADC, 525 U.Sat 482-83.Becausehe plaintiffs sought to enjoin
removal proceedings that had been commenced against them, Section agpléd)and it
deprived the District Court of jurisdiction to hear their claims.

ICE cites several subsequent casigslarly and consistentlizolding that an alien who ig
the subject of removal pceedings cannot sue in District Court to challethgeexercise of
ICE’s discretion to determine whether and when to cautythese thrediscrete, discretionary
actions.SeeGebreslasie v. United States Citizenship & Immigration Sefv8.F. App’x 532,
533 (9th Cir. 2019)Balogun v. Bary No. 18-56258, 2019 WL 4729845 (9th Cir. July 30, 201
andPalaciosBernal v. Barr No. 5:19ev-01963RGK-MAA , 2019 WL 5394019 (C.D. Cal. Oc
22, 2019)Each case involvedhaalien plaintiff challenging one of thikree actions enumerated
in Section 1252(qg), directed against tomher In each case, the Court held that the claim wa
barred.

ICE argues that the Second Circuit confirmed this analysagbir v. Homan923 F.3d

53, 63-66 (2d Cir. 2019)+tke case that was the basis of ICE’s prior motion to dismiss. ICE

0);

argues thaRagbirinvolved similar claims and many of the same individuals, and relied on the

same facts, as this Court recognized in its prior Ordést. fp30]. The Second Circuit held that
Section 1252(g) barred Ragbir’s constitutional challenge to his removalrictdisurt:

Here, the Government unquestionably had statutory authority to execute Ragbir’s
final order of removal, and that very conduct is the retaliation about which Ragbir
complains. To remove that decision from the scope of section 1252(g) because it
was allegedly made based on unlawful considerations would allow Plaintiffs to
bypass § 1252(g) through mere styling of their claims. And so, we conclude that

ORDER DENYING DEFENIANTS’ MOTION TO
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the Government’s challenged conduct falls squarely within the ostensible
jurisdictional limitation of 8 1252(g).

Ragbir, 923 F.3d at 64. ICE argues that Plaintiffs’ similar claims are necessailgHtron
behalf of individual alias facing removal proceedings, and similarly must be dismissed ung
Section 1252(g).

Plaintiffs conced®agbir held that under Section 1252(g), the district court had no
jurisdiction over Ragbir’s claim seeking to enjoin his deportation. They argue, howeter
neither the District Court nor the Second Circuit resolved whether Section 1app(es to
claims @ncerning a practice of targeting activists, and point out that the Second Circuit
remanded to the District Court for evaluation of Ragbir’'s habeas claim basechaageting.
[Dkt. # 56 at 8 (citindRagbir, 923 F.3d at 62)].

On October 5, 2020, the preme Court granted certiorari, vacated the judgment, ang
remandedRagbirto the Second Circuit for further consideration in lighDepartment of
Homeland Security v ThuraissigiaB®1 U.S. __ , 140 S.Ct. 1959 (20Z@ham v. Raghijr2020
WL 5882107 (October 5, 2020)huraissigiamheld that 8 U.S.C. § 1252(e)(2) validly barred
asylum-seeking alien’s habeas petition seeking review of the determirrmatidrethad no
credible fear of persecution. The Court can therefore surmise that Ragbir'stalision-based
habeas claim is in jeopardy.

Nevertheless, the Plaintiffs here do not seek to enjoin any specific removez girar

As they correctly point out, Congress did not intend Section 1252(g) to “deny any judicial forum

for a colorable constitutional claimWebster vDoe 486 U.S. 592, 603 (1988), and tha&kDC
narrowly limited 1252(g)’s application to challenges to dhly three discrete actions it lists:
decisions to commence, decide or execute removal proceedings. They argus titht bar to

challenges tother ICE actions-opening annvestigation oisurveillinga suspected violater

er
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though they arsurely apart of the deportation or removal procdB&kt. # 56 at 5-6 (citing
AADC, 525 U.S. at 482. They argue that Section 1252(g) does not applgénéral collateral
challenges tainconstitutional practices and policies used by the agency.” [Dkt. # 56 at 6 (c
Walters v. Renal45 F.3d 1032, 1052 (9th Cir. 1998jternal citations omitted)

Plaintiffs conterd that,properlyand narrowlyconstrued, Section 1252(g) does not app
to their claims, which do not challenge any specific removal decision, but rather the
constitutionality of a policy of selectively enforcing immigration laws agaileshswho speak
about immigration issuesf ICE’s reading of Section 1252 (g)erecorrect, they argue, it would
bar review of any claim that could ultimately impact a decision to commence, adigjdic
enforce a removal proceedintheyrely on theNinth Circuit’s decison in Regents of the Univ.
of California v. U.S. Dep’t of Homeland Se@08 F.3d 476 (9th Cir. 2018), for the proposition
thatsuch aroad reading isnwarranted

In Regentsthe University of California and othentitiessought to enjoin the Trump
Administration from rescinding th@bama Administration’®eferred Action for Childhood
Arrivals (“DACA”) policy, which deferred removal for aliens who came to the United State
children. They argued that the rescission violated the APA. As it doeshegavernment
claimed that Section 1252(g) (and 8 U.S.C. 8§ 1252(b)(9), disduselow) barred the claims.

The Ninth Circuit rejected the jurisdictional argument and enjoined the rescission,
holding that Section 1252(g) ams “onlyto efforts to challenge the refusal to exercise . . .
discretionon behalf of specific alierisld. at 503, quotindhADC, 525 U.S. at 485 (emphasis in
original). The Ninth Circuit held it was “quite clear” tha&§ADCreads Section 1252(g) as
respnding to litigation oveindividual ‘no deferred action’ decisions, rather than a

programmatic shift like the DACA rescissiond. (emphasis addedplaintiffs argue that other

ting
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broaderchallengedo the constitutionality of the agency’s practidédse theirs,are not impacted
by Section 1252(Q).

After ICE filed its Motion, theSupreme Courffirmed Regents[SeePlaintiffs’
Supplemental Authority, Dkt. # 62]. Relying in partAADC, it made short work of the
government’s argument that Section 1252(g) deprived the District Court of gtinadbver the
claims and the case:

Section 1252(g) is . narrow. That provision limits review of cases “arising

from” decisions “to commence proceedings, adjudicate cases, or execute removal

orders.” 8§ 1252(g). We have previously rejected as “implausible” the

Government's suggestion that § 1252(g) covers “all claims arising from

deportation proceedings” or imposes “a general jurisdictional limitation.”

[AADQ, 525 U.S. 471, 482 (1999). The rescission, which revokes a deferred

action program with associated benefits, is not a decision to “commence

proceedings,” much less to “adjudicate” a case or “execute” a removal order.
Regents of the Univ. of California v. U.S. Dep’'t of Homeland SedJ.S. _ , 140 S.Ct 1891,
1907 (2020). In other words, Section 1252(g) does not deprive a district court of jurisdictign over
challenges to matters other than three discrete actions undertaken in the reco@ss. p

ThePlaintiff organizations challenge the constitutionality of ICE’s “policy chotoe”
target outspoken aliens. They do not seek to stop, delay, reverse or otherwise widrfany
of the three discrete actions described in Section 1252(g), as to aficsenor any
particular proceeding. None of the authesupon whichiCE relies supposits claim that such
actions ardvarred by that statute’s “limited scope;” every case it cites involved a claim by an
individual challenging the motives behind removal proceedings commenced dgaiosther.

Unlike the plaitiffs inthosecasesthe organizational Plaintiffs herae notaliens

seeking to undo or prevent removal proceedings commenced dagamsA narrow reading of

Section 1252(g) does not apply to constitutional challenges brought by one who is netthe|ali

ORDER DENYING DEFENIANTS’ MOTION TO
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subject to the three discrete decisions articulated in that statutee who is not bringing a
challenge to such actions on the alien’s behalf
ICE’s motion to dismiss on this bas$sDENIED.

C. 8 U.S.C. 881252(a)(5) and (b)(9do not apply.

ICE’s second basis for dismissalieson related provisions in the Immigration and
Naturalization Act It argues that Plaintiffelaims are inextgably intertwined with ICE’s
decisions to initiate or pursue removal proceedings, andndable and exclusive means for
seeking review of such decisions is a petition for review, filed in thet®f Appeals:

(5) Exclusive means of review

Notwithstandhg any other provision of law .a petition for review filed with an
appropriate court of appeals in accordance with this section shall be thedsole an
exclusive means fqudicial review of an order of removahtered or issued

under any provision of thishapte.]

8 U.S.C. § 1252(a)(§emphasis added)CE argueshat8 U.S.C. § 1252(b)(9) similarly funnel
all challenges to immigration proceedings and removal orders to the Courts of Appeals
(b) Requirements for review of orders of removal

With respect to review of an order of removal under subsection (a)(1), the
following requirements apply:

* % %

(9) Consaolidation of questions for judicial review

Judicial reviewof all questions of law and fact, including interpretation and
application of contgtutional and statutory provisionarising from any action

taken or proceeding brought to remove an afiem the United States under this
subchapter shall bevailable only in judicial review of &inal order under this
section. Except as otherwise piged in this sectiomo court shall have

jurisdiction, by habeas corpus under section 2241 of Title 28 or any other habeas
corpus provision, by section 1361 or 1651 of such title, or by any other provision
of law (statutory or nonstatutorytpy reMew such an order or such questions of

law or fact

Id. (emphasis added).

ORDER DENYING DEFENIANTS’ MOTION TO
DISMISS- 10
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ICE accurately points out thAtADC described this provisioas an “unmistakable zippef

clause,” channeling “all decisions or actions arising from deportation mlogseo the ourt of
appeals in the first instan€6AADC, 525 U.S. at 483t argues that the statutosgheme is
designed to limit all aliens to “one bite at the app&jarding challenging an order of removal
[Dkt. # 41 at 11, citingviartinez v. Nadlitano, 704 F.3d 620, 622 (9th Cir. 2012), alehnings
v. Rodriguez138 S.Ct. 830, 841 (20183dction1252(b)(9) bars jurisdiction over decisions to
detain in the first place, or to seek remojal)

ICE also correctlyacknowledgeshat the Ninth Circuit distiguishes between
impermissible indirect challenges to removal decisions and orders, and pernmgiplendent
claims. Like the Second Circuit, the Nir@fircuit holds that distinction turns on the “substancs
of the relief the plaintiff seeksNMartinez 704 F.3d at 622 (quotirgingh v. Gonzalez99 F.3d
969, 978 (9th Cir. 2007), aridelgado v. Quarantillp643 F.3d 52, 55 (2d Cir. 2011Martinez
explained that “when a claim .however it is framed, challenges the procedure and substar
of an agency determination that is inextricably linked to the order of remoaprithibited.”

Plaintiffs acknowledgehese authoritiedbut argue theplainly do not apply where, as
here,the plaintiffs arenot seeking judicial review o removal order. [Dkt. # 56 at 9 (citing
Singh,499 F.3dat 978 (88 1252(a)(5) and 1252(b)(9) apphly to those claims seeking judicia
review of orders of removd) (emphasis adde}]) Thus, the Ninth €cuit held that Singh’s
habeaglaim for ineffective assistance of counsel during his removal proceeding waer rext
by Section 1252(a)(5) or 1252(b)(9), even where his “ultimate goal” was to oventemmoval
orderthat became final because his at@yfailed toappeal Singh 499 F.3d at 979380

Plaintiffs argue that the Supreme Court’s pluralityémningsecently confirmedhat

Section 1252(b)(% application is limited to claims requiring review of removal ordéhe

1%

nce
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plaintiff aliensthere challenged their indefinite detention pending their removal proceetimgy
Court acknowledged that the claims and the challenged actions “arose frons &akien to
remove” the plaintiffs, in the sense that if they had not been taken, the aliens watoloddim
custody at allJennings,138 S.Ct. at 840. But it held that swat expansiveeadingof “arising
from” would lead to “staggering resultst’rejected the government’s positithrat Section
1252(b)(9) barred anglaim that could be traced the commencement of removal proceeding
or to decisions made in those proceedingearhming judicial review offactual and legal
guestions surroundinguchclaims]into the review of final removal orders would be absuidl.
Jenningsalsorejectedthe government’s “extreme” interpretation of Section 1252(b)(4
becauseét would mean thatabsent the entry of a final removal ordée aliens’ indefinite
detention claim wasffectively unreviewable
By the time a final order of removal wasentually entered, the allegedly
excessive detention would have already taken place. And of course, it is possible
that no such order would ever be entered in a particular case, depriving that
detainee of any meaningful chance for judicial review.
Id. at 840.Thestatueis properlyread to preclude a “second bite at the appaitinez
704 F.3d at 622. It should not be interpreted to deprive a plaintiff of his first bite.
ICE’s reliancé onJenningss misplaced. As Plaintiffs point out, courts in the Ninth
Circuit have since recognized tlinningdeparts from prior Ninth Circuit precedent, becaus
it rejectsthe “expansive interpretation of ‘arising from’ that would sweep a claim into Sectig

1252(b)(9) simply because an alien is in removal proceedings.” [Dkt. # 56 at 10 Qatego-

Castellar v. Nielsen338 F. Supp. 3d 1107, 1116 (S.D. Cal. 2018)].

3 ICE cites numerous other authorities, which are inapplicable for the reascnbela in
Plaintiffs’ opposition. [Dkt. # 56 at p. 12, n. 9].

192
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Furthermoreand in any evenRegentsecently confirnedthat Section 1252(b)(%oes
not barclaims(like the challenge to DACA's rescission thetigat do not challenge removal
proceedings:

Section 1252(b)(%ars review of claims arising from “action[s]” or

“proceeding[s] brought to remove an alien.That targeted language is not

aimed athis sort of case. As we have said bef@&252(b)(9)does not present

a jurisdictional bar” where those bringing suit “are not asking for review of an

order of removal,” “the decision .to seek removal,” or “the process by which

removability will be @termined.” And it is certainly not a bar where, as here, the
parties are not challenging any removal proceedings.
Regents140 S.Ct. at 1907 (internal citationdenningsomitted).

Plaintiffs seek a Declaration that ICE’s selective enforcement pgliggdonstitutional
and violates the APA. And they seek to enjoin that policy. They do not seek review of any
removal order and are not challenging any part of the process by which their remowalblbie
determined. They do not seek to enjoin any specific removal proceeding, even iftloganju
mightultimately have an impact on some removals. The substance of the relief they seek
demonstrates that their claims are independent of challenges to removalSedeiaitinez
704 F.3d at 622.

8 U.S.C. 88 1252(a)(5) and 1252(b)(9) do not deprive this Court of jurisdiction over

Plaintiffs’ claims and ICE’s motion tdismisson that basigss DENIED.

D. Plaintiffs have established organizationastanding.

The Court rejected aboVEE's argumenthe Plaintiffs’ claims were so inextricably
intertwined withindividual removal proceedings that they wguasdictionally barred as judicia
challenges to those proceedin§3E’s third bass for dismissatakes a different tackt claims
that the Plaintifforganizations areo far emoved fromthe policy and practice of which they
complain that they do not have standing to assert claims baskdsanpolicies and practices

“where, as here, ‘the plaintiff is not himself the object of the government axtiaaction he

ORDER DENYING DEFENIANTS’ MOTION TO
DISMISS- 13
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challenges, standing is not precluded, but it is ordinarily substantiallydifbcelt to
establish” [Dkt. # 41 at 16 (citingLujan v. Defenders of Wildlif&04 U.S. 555, 562 (1992)

“A complaint must be dismissed under HRdCiv. P. 12(b)(1) if the action . .is not a
case or controversy withime meaning of the Constitutior“i.e., if the plaintiff lacks standing
to assert a clainUnited Transp. Union v. Burlington N. Santa Fe R.,Gm. C06-5441 RBL,
2007 WL 26761, at *2 (W.D. Wash. Jan. 2, 20@ffd, 528 F.3d 674 (9th Cir. 2008)s with
other motions based on subject matter jurisdiction, the plaintiff has thenbafrdemonstrating
that standing exist§&tock West, Inc. v. Confederated Tril#&3 F.2d 1221, 12259 Cir.
1989).Defendants can assert either a “facial attack” against standing, which is lionited t
complaint’s allegations, or a “factual attack,” which allows the court tsidenevidence
outside the complaingafe Air for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004).

A plaintiff has standing to sue only if they present a legitimate “case or contr@versy
meaning the issues are “definite and concrete, not hypothetical or ab3thachas v.
Anchorage Equal Rights Comm220 F.3d 1134, 1139 (9th Cir. 2000 establish Article IlI
standingthey must show theyl) suffered an injury in fact that is (2) fairly traceable to the
alleged conduct of the defendants, and that is (3) likely to be redressed byabl&adecision.
Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1994 plaintiff who faces a threat of
future injury “has standing to sue if the threatened injury is certainly imperatitiggre is a
substantial risk” that the injury will occuin re Zappos.com, Inc888 F.3d 1020, 1024 (9th Cir
2018) (citingSusan B. Anthony List v. Drieha@&&3 U.S. 149, 158 (2014)).

An organization fhay have standing its own right to seek judicial relief from injury to
itself and to vindicate whatever rightscammunities the association itself may enjoy.”

American Federation of Government Employees Local 1 v. S&08d-.3d 1027, 103®th Cir.
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2007)(“AFGE’) (quotingWarth v. Seldin422 U.S. 490, 511 (1975)). As with individuals,
organizational standing “consiststbfee elements: (1) injury in fact; (2) causation; and (3)
redressability.’La Asociacion ddrabajadores de Lake Forest v. City of Lake Fqré&4 F.3d
1083, 1088 (9th Cir. 201@internal quotations and citations omitted).

The parties agrethat an organization may establish the required injury in fact if it ca
demonstrate (1) frustration of its organizational mission and (2) diversion ofatgces to
combat the particular injurious behavior in questR®adriguez v. City of San Jo€80 F.3d
1124, 1134 (9th Cir. 2019).

Plaintiff La ResstenciaclaimsthatICE’s selective enforcement polityas had a chilling
effect on its membershey are reluctant to attend, participate, and speak, or have resorted
doing so anonymouslyt claimsthe policy has frustrateits ability to communicatés messag,
andmadefamilies of detainees reluctant to talkit® membersLa Resistencialaims its mission
depends on undocumented persons speaking out, and that ICE’s policy is having its inten
effectof chilling that speecHt also claims tdhave been forced to divert time and money and
effort to help defend Mora-Villalpando and assist in her immigration proceetiagfg it to
cancel a rally and a mardkt. #13].

Plaintiff CARW claims that ICE’s policy similarly frustrates its mission. CARW claim

works closely with and in support of La Resisteranid its agendaatrticipating in “solidarity

days” at the Northwest Detention Centesjning, and the like. It claims it toowdirted resources

to assist Mor&/illalpando in her immigration proceedings, causing it to miss other events. |
claimsthat ICE’stargeting ofactivist leaders frustrates its own mission, whickeisby leaders

like MoraVillalpando. The Plaintiff organiationsarguethat while they are not émselves ta

to

ded

b
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individuals targetd by ICE’s policy, they credibly allege that stiflitige organizationsspeech
(and that of their membersjas a goal of that policy.

ICE argues that the Plaintiff organizations cannot establish the required infacgy.in
argues that an organization cannot “manufacture” an injuryrioyfring litigation costs or
simply choosing to spend money fixing a problem that otherwise woukffect the
organization at all.[Dkt. # 41 at 20 (citind.a Asociacion de Trabajadoreke Lake Fores624
F.3d at 108§. It repeatsts inaccurate claim that Plaintiffs’ FAC specifically challenges and
seeks to enjoin pending removal proceedings agiiastVillalpando, Plaintiff La
Resistencia President[Dkt. # 41 at 21]ICE cites the FAC'drayer forRelief, but that section
of the FAC makes no such requeBi{. #13 at 2]. Instead, a discussed above, Plaintiffs seq
a declaration that ICE'selective enforcemepblicy is unconstitutionaland an injunction
restraining it from continuing temploy that policyld.

ICE argues tat Plaintiffscannot demonstratbatthe diversion ofesources$o defend
Mora-Villalpandofrustrates theipurpose, given that preventing Movétalpando’s deportation
“appears entirely consistent with their stated mission.” [Dkt. # 41 at plCRrgues that
because thPlaintiff organizationsvere formed to fight deportations, spendiagources
resistingMora-Villalpando’s deportation is not a diversion of theesourcesufficient to
convey standing to complain about tradidity of thepolicy leading to such removal
proceedings.

Plaintiffs emphasizdirst thatthey are not required to demonstrate any minimal thres}
as to the magnitude of their injurigsfact Indeed, “[plaintiffs who suffer concretgedressable
harms that amount to pees are still entitled to reliefE. Bay Sanctuary Covenant v. Trump

950 F.3d 1242, 1267 (9th Cir. 2020).

k

rold
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They argue thahe facts of this case are analogtuthose inThe Presbyterian Church
(U.S.A)) v. United State870 F.2d 518 (9th Cir. 1989ncthey areThere INS authorities
infiltrated andsurveilled church services to investigate a “loosely knit group of clergy and |2
people aiding Central American refugééihe church sued, asserting First and Fourth
Amendment claimdt alleged INS’sconductfrustratedts purpose in several waysmembers
withdrew, a Bible study group was cancelled for lack of participation, clergy time wasedive
from normal functionsgeneral support for the church declinadd members became reluctan
to seekpastoral counseld. at 521-22. INS argued that the Church did not have standing bal
on only a “subjectivethilling effect.

The Ninth Circuit disagreed, holding thhe claim that surveillance chilled individual
congregants’ participation in tlehiurchand in turninterferedwith the church’s ability to carry
out its missiorstated ddistinct and palpableihjury. Id. at 522 .See also Valle del Sol, Inc. v.
Whiting, 732 F.3d 1006 (9th Cir. 2013) (organization transporting undocumented immigran
standing to challenge new law making such transportation a draeed on “reasonable fears”
its staff would be investigated or prosecuted); ARGE, 502 F.3d at 1032 (unidradstanding
to challenge membrdischarge for posting and discussing union materials; it alleged the
conduct had a chilling effect on membership and communication).

Plaintiffs also rely orSmith vPacific Properties358 F.3d 1097 (9th Cir. 2004he
organizational plaintiff there wdermed to eliminate housing discrimination against disabled
individuals, by ensuring compliance with the Fair Housing AmendmentstAcied ahousing
developergclaiming it was violating the FHAAThe Ninth Circuit reversed the District Court’s
order dismissinghe organization’slaims for lack of standing, reasoning that “any violation @

the FHAA would constitute a frustration of the plaintiff's missiolia.”at 1105. As Plaintiffs

vy

[

sed

ts had

—h
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argue the Ninth Circuit has not held that an organization formedyttt for a givercausefails
to establishihe requisitenjury when it uses it resources that cause. IRacific Propertiesit
held the opposite.

ICE’s Reply does not addreBsesbyterian Church (U.S.A orthe other authoritiespon
which Plaintiffs ely. Instead,tiargues that Plaintsfare incurring costs in response to a
“speculative” threat, which is not enough to convey standing PTdiatiffs’ claimedinjuries
howeverarenot speculative, and theyeenoughto satisfy the injury in fact requirement for
standing.

ICE also argues that the Plaintiffs cannot establish third party standing under the
“prudential thirdparty doctrine,” which provides that a party generally must assert his own
rights andnterests andannot rest his claim to relief on the legal rights or interests of third
parties. The doctrine “assumes that the party with the right has the appromeéatéve to
challenge (or not challenge) governmental action and to do so with the neceslsaing zea
appropriate presentatip]” [Dkt. # 41 at 22 (citind<owalski v. Tesmeb43 U.S. 125, 129
(2004)]. ICE concedes that third party standing “may be appropriate” where (1) the party
asserting the right has a close relationship with the person who possegitiland (2) theres
a “hindrance to the possessor’s ability to protect his own interests.” [Dkt. # 41ctir&® (
Kowalski 543 U.S. at 130.

As ICE points outPlaintiffs’ Response&loes not addreghis argumentbut the Court
concludeghat the Plaintiffs have standing under st@sndard, as welFirst, the Plaintiffs have
the requisite close relationship with the unlawfully present aliens that feirmtembership ang
the purpose of theorganizations. Indeed, ICE argued above tifigit interests were sufficiently

aligned to preclude jurisdiction.
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Second]CE’s claim that the individual aliemsanadequately raise thesame
constitutionaklaims themselves is demonstrably inaccul&g argueghatMr. Ragbir, for
examplejs aserting his constitutional rights in the habeas proceeding the Second'€ircuit
Opinion invited. As discussed above, the Supreme Court recently vacated that é&haiony.
Ragbir, 2020 WL 5882107 (October 5, 2020).

Even before the Supreme Court’s order, however, itoless that individual aliens are
“hindered”in their ability to protect the constitutional interests Plaintiffs seek tdoatel here.

The bulk of ICE’s motion relies on authorities holding that individual aliens have
ability to asserin District Court constitutional claims arising from their removal proceedings.
AADC, Justice ScaliandercutalmostentirelyICE’s conclusoryclaim thatbecause the alietise
Plaintiffs were formedo assist have the right and the incen{aed the ability}o challenge the
allegedly unconstitutional selective enforcement polibg Plaintiff organizationdo not have
standing to do so

As a general matterand assuredly in the context of clainugls as those put

forward in the present casean alien unlawfully in this country has no

constitutional right to assert selective enforcement as a defense against his

deportation
AADC, 525 U.S. at 488 (emphasis addédit is true that an alien unlawfy in the United
States has no constitutional right to assert selective enforcement as a defensdeggaiasion
the Plaintiffs have amply demonstrated tin&t aliens subject &€ E’s allegedly unconstitutiona
selective enforcemempblicy are hinde=d in theirown ability to challenge that policy.

ICE also argues that Plaintiffs have failed to show that how the reliefdek would
address any broader harm they work to combat. It argues that the diversion of sstsoMom-

Villalpando’s deportation proceedings, which has already occurred, would not be redesse

the prospective injunction they sedékargueghat“past exposure to illegal conduct does not i
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itself show a present case or controversy regarding injunctive relief . . . daumnpanied by any
continuing, present adverse effec{®kt. # 41 at 23 (citing’'Shea v. Littleton414 U.S. 488,
495-96 (1974))].

In City of Los Angeles v. Lyar#61 U.S. 95 (1983), a plaintiff seeking to enjoin policg
chokeholds had no standing to do so because he could not show he would be arrested or
subjected to a chokehold in the future. ICE reliekyonsto claim that Plaintifffave not
sufficiently shown they will divert resources to assist other individuals in the future, and that
they cannot therefore demonstrate that their injuries are redrebgdhkeinjunction they seek

Plaintiffs argue they need only show “that a favorable decision will refi@ieinjuries.”
[Dkt. # 56 at 19 (citingCivil Rights Educ. & Enf't Ctr. v. Hosp. Properties, 1867 F.3d 1093,
1102 (9th Cir. 2017) (quotinigarson v. Valente456 U.S. 228, 243 n.15 (1982)))heyargue
that a credible threat of recurrent injury,continuing, present adverse effects stemmiomf
the defendant’s actions conveys standing to seek prospective injunctive rédief B at 19
(citing LaDuke v. Nelsgn762 F.2d 1318, 1323-28th Cir. 1985)amendedy96 F.2d 309 (9th
Cir. 1986) (‘The Supreme Court has repeatedly upheldaghyropriateness of federal injunctive
relief to combat a pattern of illicit law enforcement behavij.”)

Plaintiffs argue they have demonstrated that their members fear retaliation fangpeak

out, fears supported by ICE’s pattern of targeting such individuals for surveibacremoval

—

proceedings. The court agreeslike the plaintiff inLyons Plaintiffs here do allege a pattern ¢
ongoing selective enforcemef{MV]here the defendants have repeatedly endagé¢he

injurious acts in the past, there isw#ficient possibility that they will engage in them in the ngar
future” to show standing. [Dkt. # 56 at 21 (citiAgmstrong v. Davis275 F.3d 849, 861 (9th

Cir. 2001))].
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ICE’s entire argument is based on the flawed characterization that the Plage#fso
enjoin removal proceedings against the eleven individuals described in theirdtA& than to
enjoin what they claim is an unconstitutional polieyoperly constred, the FAC establishes
that the Plaintiffs havsuffered injury in fact, caused by a policy that would be redressed by
injunction they seek. They have established Articlstdhding to assert their claims. ICE’s
Motion to Dismiss on this basis DENIED.

. CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss for lack of subject matte

jurisdiction [Dkt. # 41] is DENIED.

IT 1S SO ORDERED.

DATED this 8" day of October, 2020.

\en £.90X

I
JAMES L. ROBART
United States District Judge
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