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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT TACOMA

KEVIN MIACHAEL BELL ,

Plaintiff,
V.

CITY OF LACEY, et al.,

Defendans.

CASE NO.3:18cv-05918RBL

ORDERON CITY DEFENDANTS’
MOTION TO DISMISSFOR FAILURE
TO JOIN AN INDISPENSBLE

PARTY UNDER RULE 19

DKT. # 63

INTRODUCTION

THIS MATTER is before the Court ddefendants City of Lagy, Dusty Pierpont, Joe

Upton, David Schneider, Andy Ryder, and Scott Pent€iy Defendants”)Motion to Dismiss

under Rule 19. Dkt. # 63. As explained in previous Orders, this case concerns an incident

allegedly occurred in August 2016. Bell was arrested by Lacey police for singpdind

incarcerated at a Nisqually Triloetention facility pursuant to aill ServicesAgreement

between the Tribe and the City. While there, Bell suffered a stroke and wasetketaoeceive

medical help. On November 9, 2018, Bell filed suit against parties related to thenditiea

City. The proposed First Amended Complaiahtains the following claims against the City

Defendants: Deprivation of Due Process, False Imprisonment, Delibadifference to Medical

ORDER ON CITY DEFENIANTS’ MOTION TO
DISMISS FOR FAILURETO JOIN AN
INDISPENSIBLE PARTYUNDER RULE 19-1
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Needs, Declaratory and Injunctive Relief, Conspiracyitda¥e Constitutional Right&qual
Protection Violation, and Denial of Access un@éristopher v. Harbury536 U.S. 403 (2002).
All the claims stem from the City’s actions in sending Bell to be detained at thésTabiity.

On July 29, the Court dismissed Defendants John Simmons, Eletta Tiam, and the
Nisqually Tribe from the cadeased on sovereign immunity. Dkt. ## 46 & 58. The City
Defendants then promptly filed this Motion seeking to dismiss for failure to joifrthe, which
they argue is indpensable if the case is to procel&dcording to the City Defendants, the
Tribe’s absence both prevents complete relief for Bell and threatens teé&s Tmilerest in their
Agreement with the City to provide jail servicésr the following reasons, ti&ourt DENIES
the City Defendants’ Motion.

DISCUSSION

Rule 19(a)(1) requires joinder of a party: (A) if the Court would not be able torthcco
complete relief” in their absence or (B) if the party “cla@msnterest relating to the subject of
the action”and resolving the case without them would impede their practical ability to protg
that interest or subject an existing party to inconsistent obligations. Fed:..RR..@B(a)The
“complete relief” described in Rule 19(a)(1)(A) “is concerned with consummadterrdtan
partial or hollow relief as to those already parties, and with precluding multigdeita on the
same cause of action Alto v. Black 738 F.3d 1111, 1126 (9th Cir.2013) (quotidigabled
Rights Action Comm. v. Las Vegas Events, B¥5 F.3d 861, 879 (9th Cir.2004)J.0 be
‘complete,’ relief must be ‘meaningful reliaé between thearties™ Id. (quotingDisabled
Rights 375 F.3d at 879 As for Rule 19(a)(1)(B)he absentee’s interest must be “legally
protected”and cannot be speculative, allighthis does not require that the party’s position b

meritorious See Dawavendewa v. Salt River Project Agr. Imp. & Power, Rig6. F.3d 1150,

ct

112

DKT. #63-2



1C

11

12

13

14

1t

1€

17

18

16

2C

21

22

23

24

1155 n. 5 (9th Cir. 2002) (citinglcLaughlin v. Int'l Ass'n of Machinists &fospace Workers
847 F.2d 620, 621 (9th Cir.1998A party to a contract has an interest in a lawseeking to
decimate that contractSeeid. at 1157.

The absence of a necessary pdadgs not mandate dismissal unlgssparty isalso
found to be indispensable. Fed. R. Civ. P. 19(b). Courts consider four fadiuissanalysis:
“(1) the prejudice to any party or to the absent party; (2) whether relidfecanaped to lessen
prejudice; (3) whether an adequate remedy, even if not complete, camatoed without the
absent party; and (4) whether there exists an alternative foldnat’1161-62 see also Am.
Greyhound Racing, Inc. v. HuBO5 F.3d 1015, 1024 (9th Cir. 200Rumerous cases have be
dismissedn the Ninth Circuitunder Rule 19(byvhen the plaintiff's claim threatens a sovereig
tribe’s contract interestSee, e.gDawavendewa276 F.3d at 1163plaintiff challenged hiring
preference policy in tribe’s contract with mining comparny)). Greyhound Racin@05 F.3dat
1025 plaintiffs sought to enjoin governor from entering new gaming compacts with tribes);
Kescoli v. Babbitt101 F.3d 1304, 1311 (9th Cir. 1996) (plaintiff challengedndition in
permit allowing company to mine on tribal landgmayaktewa v. Hathawag20 F.2d 1324,
1325 (9th Cir. 1975) (plaintiff sought to cancel lease on which absent tribe was ldssoyer,
“if no alternative forum is available to the plaintiff, the court should be ‘extrtaates’ before
dismissing the suit.Makah Indian Tribe v. Verity910 F.2d 555, 560 (9th Cir. 1990).

Here,the majority of Bell's claimghallenge actions taken by the City Defendants
pursuant to the Agreement. Insofar as Bell @agksnonetary damages for these claifine has
a separate claim for declaratory and injunctive reliég Tribe is not a necessary party. The
Court could fashion complete relief for the City’s independent violations, and theddity sue

the Tribe separately for contribution under the Agreement’s indemnificatioredangsessary

DKT. #63- 3
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SeeDkt. # 37-1.While the Tribe does have some interest in claims that relg#eAgreement,
thatinterest is not sufficiently “substantial” to make thamecessarpartybecausé¢he
Agreement itself is nadirectly threatenedseeCachil Dehe Band of Wintun Indians of the
Colusa Indian Cmty. v. Californj&d47 F.3d 962, 970 (9th Cir. 2008).

The City Defendants correctly point out that Bell couches nearly all hisclaiterms of
the Agreement’s illegality. Dkt. # 62, Ex. A, at 12-20. ConsequenthCityeargues that
deciding Bell's claims will require “determin[ing] the legality and enfordégtof the
underlying jail service agreements.” Dkt. # 69 at 3. But a court’s deteromsain the way to
reaching a final judgment are not the same as tlgmeadt itself. One court’s observation that
contract is illegal may suggest that the parties showdckaenine their arrangemetat avoid
future liability, but it does not compéhe partieso do anything if there is no injunctiam
declaratoryjudgment. It is also not binding on other courts, which may disagree with the pr
court’s reasoning. This distinguishes the current case DrawavendewgAmerican Greyhound
Racing LomayaktewaandKescolj all of which based their Rule 19 reasoning on thepgeoisof
a court judgment invalidating contractual rightere, in contrast, the City and Tribe could
continue carrying out their agreement even if Bell won on these claims ancetegeney
damages.

However the Tribe is a necessary party with respe@&eth's claim for injunctive and
declaraory relief, which doeseek to invalidate the Agreemehike Dawavendewgthe Court is
unable to accord complete relief for this claim as long as the Tribe is unbouny joggment.
See idat 1156. A judgment that only bound the City caailsb put the City Between the

proverbial rock and a hard place” of choosing between the Court’s opiniats &gteement

DKT. #63-4
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with the Tribe, which would still be enforceable on one émhdt is also undeniable that the
Tribe has aubstantiainterest in the survival of its Agreement with the City.

This leaves only the question of whether the Tribe is indispensable to resolvisg Bel
claim for injunctive and declaratory relief. Désgpobvious parallels with similar Ninth Circuit
cases that ended in dismissal, the Court cannot help but observe the troubling impl¢ation
dismissing a serious constitutional claim like this viagbeereign immunity/Rule 19 ortero
punch! As multiple law review articles have observed, this method of ending cases often r
in “closing the courthouse doors completely” to an aggrieved party. Ross D. Sodneulsory
(Mis)joinder: The Untenable Intersection of Sovereign Immunity and Federal Ruieilof
Procedure 1960 Bvory L.J. 1157 (2011)see alsdKatherine FloreyMaking Sovereigns
Indispensable: Pimentel and the Evolution of Rule5BAJCLA L. Rev. 667, 722 (2011);
Nicholas V. MerkleyCompulsory Party Joinder and Tribal Sovereign Immunity: A Proposa
Modify Federal Courts' Application of Rule 19 to Cases Involving Absent Tribes As8Eigte
Parties 56 OXLA. L. Rev. 931 (2003). In addition to shutting out plaintiffs, this application of
Rule 19 creates perverse incentives for govertahand private entities to export their dirty
work to reservations, where it can be protected by contracts that are |legabailableThis
concern is especially acute here, where the relevant contract implicates the htsandg
liberties of thirdparties.

With this in mind the Court cannot in good conscience dismiss Bell’s claim for

declaratory and injunctive reliéflt is true thatas inDawavendewghe Tribe may be

1 The same is true for Bell's other claims, although the Court holds thatithe is not a necessary party with
respect to the claims seeking monetary relief.

2The Court does not comment on the merit of Bell's underlying claimstedd, it is the nate of the claims and
subject matter of the relationship between the Tribe and the City thgiastant here.

DKT. #63-5

)

bsults

to




1C

11

12

13

14

1t

1€

17

18

16

2C

21

22

23

24

prejudiced if the case continues without it and there is no potential for shapafighatiwould
avoid this outcomeSee276 F.3d at 116Zee alsd-ed. R. Civ. P. 19(b)(1) & (2Nonetheless,
the lack of an alternative forum for thige of claim outweighs the Tribe’s interest in
simultaneously maintaining sovereign immunity and avoiding any threat to itacidr®f. Am.
Greyhound Racing305 F.3d at 1025lf Bell or others like him are in immineianger of being

unconstitutionalf detainedoy a government entitghey must be able to stop that entity from

continuing its illegal practicesWhile it may not be possible to bind the Tribe to a judgment,|the

Courtcan still shape an adequate remedghaform of enjoining the Citfrom sending

detaineeso the Tribe’sfacility. Fed. R. Civ. P. 19(b)(3).

This outcome does risk prejudicing the Tribe, but the Tribe has the option of intervagning

in the case if it wishes to defend its intese&inlike situations where joiningpeartywould
necessarilylestroy subject matter jurisdiction, nothing prevents the Tribe from watging
sovereign immunity ante-enteringthe case. Furthermore, because of the Agreement’s
indemnity provision, the City would have the option of suing the Tribe to obtain a binding
judgment on the Agreement’s legality if the Court were to decide in Belks.fahis diminishes
the chance of prejudicing the City. In short, while the Thsthe right to contract with outsidg
entities without waiving sovereign imumity, this should not compel the dangerous result that

such agreements are entirblgyondthe law’s reach.

3 Although the Tribe is not a necessary party for adjudicating Bell's slagaking monetary relief, if this were no
the case the Court wouldsa decline to dismiss those claims under Rule 19(b). If preventingefunconstitutional
incarceration outweighs the Tribe’s interest in asserting sovereignriity, recovering for past harms from such
incarceration does as well.

4The Court notes thitt previously held that Bell lacked standing to assert an injunctive andateciarelief claim
against Tribe officials Simmons and TiaBeeDkt. # 58 at 5. The same reasoning may apply with respect to the
claim against the Citipefendantsbut no stading arguments have been asserted here.
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CONCLUSION

For these reasons, the Court DENKBE City Defendants’ Motion to Dismiss.

IT 1S SO ORDERED.

Datedthis 12th day of September, 2019.
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Ronald B. Leighton
United States District Judge




