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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

NAUTILUS INSURANCE COMPANY,
Petitioner,
V. CIVIL ACTION NO. 2:12-cv-06678
JOHNNY CLARK TRUCKING, LLC, et al.,
Respondents.
MEMORANDUM OPINION AND ORDER
Pending before the court is petitioner Nautilus Insurance Company’s (“&ptillotion
for Summary Judgment [Docket 32] and Johnny ClatlC’s (“Johnny Clark™) Cross Motion
for Partial Summary Judgment [Docket 39]. For the reasons stated below, RaMibti®n for
Summary ddgment [Docket 32] i&SRANTED and Johnny Clark’'s Cross Motion for Partial
Summary Judgment [Docket 39]ENIED .
l. Background
A. The Underlying Incident
The facts underlying this federal action are the subject of a pending lavasuiQ@alls
Lawsuit”) in the Circuit Court of Kanawha County, West Virgini&eé generallj)Kanawha
Compl. [Docket 33L]). The lawsuit allegethat Mr. Qualls was driving a coal truck when the
truck’s brakes failed. Due to the brake failure, Mr. Qualls struck a berm, whichdctnestruck
to roll over. During the accident, Mr. Qualls was ejected from or attehtptexit the truck and
was pinneddlown by the truck when it rolled over. Mr. Qualls was pronounced dead upon arrival

of emergency medical services
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The Qualls Lawsuitalleges that at the time of his death, Mr. Qualls was employed by
Medford Trucking, LLC (“Medford”). However, Mr. Quallsvas hauling coal on behalf of Elk
Run Coal Company, Inc. d/b/a Republic Energy (“Elk Run”), pursuant to a contractual
agreement between Medford and Elk Run. The truck Mr. Qualls was driving was pravided t
Medford by Johnny ClarkSee generallffrucking Agreement [Docket 32]).

B. Procedural Background of the “Qualls Lawsuit”

After the accident, respondent Nancy Lewis, administrator of Mr. Sai&tate, filed
suit against the respondents Medford and Elk Raee (generall)anawhaCompl [Docket 33
1]). In her complaint, Ms. Lewis alleges that Medford violated West Virginia lawnbyingly
exposing Mr. Qualls to unsafe working conditions and that EIk Run negligently faifgd\ide
training, to inspect the truck, to maintain the road, and to provide a safe place to work.
Subsequently, Medford filed a Third Party Complaint against Johnny Clark allégingohnny
Clark was required to provide serviceable truckee(generallyrhird Party Compl. [Docket 33
3]). Medford is also seeking contribution and indemnification pursuant to the Trucking
Agreement between Johnny Clark and Medford. After Medford filed the Third €arhplaint,
Ms. Lewis brought JohnnClark into the Qualls Lawsuit.See generallyRule 14 Compl.
[Docket 334]). She alleges that Johnny Clark was negligent for providing Medford a truck in an
unsafe and inoperable condition.

C. Procedural Background for the Instant Declaratory Action

After Ms. Lewis added Johnny Clark as a defendant in the Qualls Lawsuithree
respondents, Johnny Clark, Medford, and Elk Run, sought coverage under the policy At issue.
the time of the accident, Johnny Clark was insured by Nautilus through a CommemnehiG

Liability Policy, which is designated as Policy No. NNOO7001 (the “PbJic{Eee genally



Policy [Docket 33-5]). The Policy identifies Johnny Clark, LLC d/b/a Johnny Ckatkeanamed
insured. See d.) Medford is identified as an additional insure8e¢ id. On October 17, 2012,
Nautilus filed the instant petition for declaratory judgrto resolve the scope of its insurance
coverage liability towards the responden8ed generallyet. for Declaratory J. [Docket 1], at
4-5).

D. Overview of the Policy

The Policy consists of three major portions: declarations, the commerciahlgetslity
coverage form, and coverage parts. The declarations portion includes, in relevantepart, t
Commercial General Liability Coverage Part Declarations and a SchedulEoons and
Endorsements. TheommercialGeneral Liability Coverage Part Declarations states the limits of
the Policy, the location and type of business the insured is engaged in, and a list of the
classifications that have been applied to the Kolithe® classifications are ardcker
classification, which modifies the Policy for the trucking business, and twsifitations which
incorporate Medford as an additional insured under the Policy. The Schedule of Forms and
Endorsements functions like a table of contents and provides a list of every form and
endorsement in the Policy, an endorsement being a short amendment to the standaniitier
Policy.

The Commercial General Liability Coverage Form provides, in relevanttpa standard
terms for whatoverage is provided and to whom, as well as providing the definition of technical
words used in thePolicy. Section Il of the Commercial General Liability Coverage Form
governs who is an eligible insured under the Policy. Specifically, individuals,epshrips,
limited liability companies, and ganizations “designated in thesElarations” (as Johnny Clark

is) are insureds.SeeCommercial General Liability Coverage Form (“CGL Coverage Form”)



[Docket 335], at 89). Additionally, employees are insured for “acts within the scope of their
employment” but not for bodily injuryld. at 9. Furthermore, Endorsement L803 provides that
Medford is an insured under Section Il with respect to liability for bodilyrynjbut “only for
occurrences or coverages herwise excluded in the policy.53éeEndorsement L803 (06/07)
[Docket 335]).

In Section lof the Commercial General Liability Coverage Fortine Policy extends
coverage to bodily injury “caused by avccurrencethattakes place in the coveratgritory’
and “during the policy peridqqd” (CGL Coverage Form [Docket &, at 1). However, this
coverage does not apply to bodily injury “expected or intended from the standpoint of the
insured” or bodily injury to “[a]n ‘employee’ of the insured arising out of . . . [e]mpkxyinby
the insured; or . . . [p]erforming duties related to the conduct of the insured’s bupirjédsat
2). Additionally, the insurance does not apply to “[a]ny obligation of the insured under a
workers’ compensation . . .Maor any similar law.” [d.). The coverage also does not extend to
any contractual liability assumed by an insured unless the contract“imsamed contract,
which is defined as “[t]hat part of any other contract . . . under which you asthentort
liability of another party to pay for ‘bodily injury’ . . . to a third person or organizatide.’af
13). Finally, the coverage does not extend to bodily injury “arising out of the ownership,
maintenance, use, or entrustment to others of any aircraft, “auto” or wdtexeregd [by] any
insured.” (d. at 4). However, “[t]his exclusion does not apply to . . . [l]iability assumed under
any ‘insured contract’ for the ownership, maintenance or use of aircraftencvedt.” (d. at 4).

The final portion of the policy, coverage parts, provides a series of endorsesiectt
modify the Policy. The first relevant endorsement linsitserageto occurrences arising out of

“designated operations.SéeEndorsement L240 (06/0Tpocket 335]). Designated operations



aredefined as “only those operations performed by any insured that are déseritiee General
Liability Coverage Part Declarations, the endorsements, or supplements iofstirance.”(l.).

The next relevant endorsement, as discussed before, adds Medford as an additiodaindsure
the Policy. SeeEndorsement L803 (06/01pocket 335]). The last relevant endorsement is the
Truckers Classification Description, which excludes the “operation, ownership, memots use

or entrustment to others of arguto,” but includes “Products and/or Completed Operations
within the General Aggregate Limit.SeeEndorsement S187 (07/09) [Docket 33-

Il. Legal Standard

To obtain summary judgment, the moving party must show that there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a rmiatterFed.

R. Civ. P. 56(a). In considering a motion for summary judgment, the wdlnot “weigh the
evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court will draw any permissible inference from the yingefcts in
the light most favorable to the nonmovipgrty. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the court will view all underlying facts and inferences in the light most
favorable to the nonmoving party, the nonmoving party nonetheless must offer someete
evidence from which a reasonable juror could return a verdict in his [or her] fAraiérson
477 U.S. at 256. Summary judgment is appropriate when the nonmoving party has the burden of
proof on an essential element of his or her case and dbanake, after adequate time for
discovery, a showing sufficient to establish that elent@elotex Corp. v. Catretd77 U.S. 317,
32223 (1986). The nonmoving party must satisfy this burden of proof by offering meretha

mere “scintilla of evidence” irsupport of his or her positiorAnderson 477 U.S. at 252.



Likewise, conclusory allegations or unsupported speculation, without more, are insuticie
preclude the granting of a summary judgment mot®ee Felty v. Graves Humphreys (&i8
F.2d 1126, 1128 (4th Cir. 198 /0ss v. Comm’ns Satellite Carg59 F.2d 355, 365 (4th Cir.
1985),abrogated on other groungdBrice Waterhouse v. Hopking90 U.S. 228 (1989).

However, adequate time for discovery must be granted before the court can examine a
motion for summary judgmentee Celotex477 U.S. at 322. Furthermordw]hen the court
ovellooks the dispositive issue ia case and proceeds to decide a case summarily before
discovery is concluded and before an order of discovery has been compliedhevihds been
a mistake and inadvertence and one that works an injistMate v. Investors §ymt Corp,

888 F.2d 1036, 1041 (4th Cir. 1989). Howe\efparty may not simply assert in its brief that
discovery was necessary and thereby overturn summadgment[.] Evans v. Tech.
Applications & Serv. C0.80 F.3d 954, 961 (4th Cir. 1996). Federal Rule of Civil Procedure
56(d) (formerly Fed. R. Civ. P. 56(f)) provides that “a party opposing summary judgnasnt
file an affidavit providing specific reasotizat it cannot oppose a motion for summary judgment
without the opportunity to conduct further discoverjtiompson v. CDL Partners LL.878 F
App’x. 288, 293 (4th Cir. 2010). In fact, “the failure to file an affidavit under [Rul&)}6$
itself sufficient grounds to reject a claim that the opportufor discovery was inadequdte.
Evans 80 F.3d at 961 (quotatiamitted.

1. Discussion

A. Maturity of Motion

The respondents argue Nautikigiotion for summary judgment is premature because it
was filedapproximately five months before the discovery deadhAeigust 5, 2013. However,

Medford is the only party to explain the need for further discovery. In its respbresiford



states that it intends to add parties to this case and discovery would bearnyeeéies their
addition. GeeMem. in Opp’n to Mot. for Summ. J. [Docket 40], at 5). However, as of the entry
of this order, the April 5, 2018eadline for joining new parties and the June 20, 2ERlline

for discovery requests have passed with no new parties added. In additiosptreleats have

not filed new discovery requests since the motion for summary judgment ecésNib party
indicates that any new evidence exists which might impact the interpretation ofstimanice
contract, nor can | eweive of any further evidence which would have a bearing on the legal
interpretation of the contract. Furthermore, the parties concede in theindptileéit there is no
significant dispute as to the facts of the case.

Additionally, the Fourth Circuit places “great weight” on Rule 56(d) affidawhichthe
respondents have not fileBvans v. Tech. Applications & Serv. C80 F.3d 954, 961 (4th Cir.
1996). For example, ifhompson v. CDL Partnetd_C, the Fourth Circuit acknowledged that
adequate timedd been provided for discovery when a motion for summary judgment had been
filed five months prior to the discovery deadline. 378 F. App’x. 288, 294 (4th Cir. 2010). In
Thompsonthe noamovant was provided with ample time to “either file a Rule [S6(d)ia¥it
or attempt to take more discoveryd. Here, as inThompsonthe respondents have not filed a
Rule 56(d) affidavit nor have they made any apparent effort to conduct further dyssowe
the filing of the motion for summary judgment. Therefdr&]ND that the petitioner’s Motion
for Summary Judgment [Docket 32] is not premature.

B. Motions for Summary Judgment

As the choice of law for the instant case is not in dispute, and as the insuranaet @ntr
issue was made and is to be performed in Waginia, | FIND that West Virginia law governs

the interpretation of the insurance policy for the purposes of the following an&gsiSyl. Pt.



1, Mich. Nat'l Bank v. Mattingly212 S.E.2d 754 (W. Va. 1975).

i. Nautilus’s Motion for Summary Judgment

Nautilus moves for summary judgment on the following iss(@swvhether some of the
respondents are insured®) whether the claims in the Qualls Lawsuit@ered by the Policy,
and(3) whether it has duty to defend and indemnifite respondents will discuss these issues
as to each respondent in the following sections.

1. Extent of Coverage for Elk Run and Nautiluss Duty to
Defend or Indemnify EIk Run

Although the respondents seek to include Elk Run within the ambit of petitioner’s
insurance coverage, no evidence has been proffered indicating why coverage exikeun.
Upon examination of the Policyt is clear that EIk Run is neither the namesuured, as Johnny
Clark is, nor is it identified as an additional insured, as MedfordSsee (generallyPolicy
[Docket 335]). Furthermore, as there is no direct contract tying Johnny Clark to Elk Run, the
provisions of the Policy governing coverage for insured contidmtsot apply. Therefore, |
FIND the Policy does not extend coverage to Elk Run and Nautilus does not have a duty to
defend or indemnify EIk Run

2. Extent of Coverage for Johnny Clark and Medford

a. Johnny Clark

In the Qualls Lawsuit, Medford has lodged a third party complaint against Johnky Clar
for failure to provié serviceable trucks.Medford is also suing for contribution and
indemnification pursuant to the Trucking Agreement. In addition, Ms. Lewis is samgny
Clark for negligence. Bl Lewis alleges that Johnny Clark “negligently, recklessly and cdyeless

provided] the Kenworth coal truck to Medford Trucking in an unsafe and inoperable



condition[.]' (Rule 14 Compl. [Docket 33], { 11).Thus, the claims arise out of Johnny Clark’
maintenance of the truck.

Nautilus claims th Policy’s “designated operatighdefinition and*autd exclusion bars
coverage forclaims arising out of the insured’s maintenance of an automobile, and thus the
Policy does not provide coverage for the claims against Johnny Clark. The resppnt ot
four counterarguments in favor of coverage. First, the respondents claim that sigméadied
operation’ definition is ambiguous, and thereforeshould construe this provision in favor of
coverage. Secondhe respondents contend coverage is available undd?din®y’s “products
and/or completed operations” provision. Third, the respondargse the Policy’s “insured
contract clause renders the Policy’s “designated operationgindien and “auto” excluson
inapplicable. Fourtheven if this definition and exclusion appliése respondentassertthat |
should interpret th@olicy according to their reasonable expectation of coverage, and thus find
coverage exists in this casks discussed belowthe ambiguity in the “designated operations”
clause is illusoryFurthermore, contrary to the respondemigguments, the Policy’s “products
and/or completed operations” provision does not create covelagaddition, the Policy’s
definitions and exclusions apply, notwithstanding the applicability of the “inscoettact”
clauseFinally, the reasonable expectations doctrine does not create coverage.

I. “Designated Operations Definition Bars
Coverage

The Policy states it provides coverage for bodily injury and property dang&egRdlicy
[Docket 332]). However, Endorsement L24dmends this grant of coverage. With respect to
bodily injury, this endorsementimits coverageto bodily injury arising out of “designated

operations”:



LIMITATION OF COVERAGE TO DESIGNATED OPERATIONS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusions addedto 2. Exclusions of Section - Coverage

A — Bodily Injury and Property Damage Liability, Coverage B — Personal

And Advertising Injury Liability and Coverage C — Medical Payments

This insurance does not apply to “bodily injury”, “property damage”, “personal

ard advertising injury” or medical payments arising out of, or in any way

related to, operations performed by any insured or any person or organization

for whom any insured may be legally or contractually responsible, unless such

operations are “designated operations”.
(Endorsement L240 (06/0Tpocket 335]). Endorsement L240 defines “designated operations”
as “only those operations performed by any insured that are described Ganial Liability
Coverage Part Declarationshe endorsements, or supplements of this insuraride(éMmphasis
added)).

The General Liability Coverage Part Declarations identifies Trucking assigndited
operation. $eeGeneral Liability Coverage Part Declarations [Dockeb®3 Endorsement S187
amends the Truckinglassification by establishinthat the designated operation of Trucking
“excludes the operation, ownershipaintenance, use or entrustmémtothers of any ‘auto,”
while indicating that the coverage for Trucking only extends to “products and/or etemnpl
operations.” (Endorsement S187 (07/09) [DockebB3-

It is undisputed that the truck in this case falls under the definition of “auto.”
Furthermore, it is undeniable that the “bodily harm” arose out of the ownership, maggena

use,or entrustment of the truck. Therefoqgyrsuant to the Policy’'s “designated operations”

definition, the Policy would not cover the claims arising out of the Qualls Lawsuit.

10



ii. The"Auto” Exclusion Bars Coverage

Nautilus contends that the Policy’'autd exclusion bars covage for the claims against
Johnny Clark, which arose out of an vehicuwdacident. The Policy’Sautd exclusion provides
that

2. Exclusions

This insurance does not apply to:

g. Aircraft, Auto Or Watercraft
“Bodily injury” or “property damage” arising out of the ownership,
maintenance, use or entrustment to others of any aircraft, “auto” or
watercraft owned or operated by or rented or loaned to any insured. Use
includes operation and “loading or unloading.”

(CGL Coverage Form [Docket 33-5], at 3-4).

In the Qualls lawsuit, Ms. Lewis and Medford allege that Johnny Clark failed to
adequately maintain the truck and failed to provide a reasonably safe @eablwitruck to
Medford. These claims clearly arisetoaf Johnny Clark’'s maintenance, ownership, and
entrustment of an automobile and therefore coverage for those claims is barred.

As discussed above, the respondents put forth four counterarguments in favor of
coverage: (1) the “designated operations” definition is ambigu@ygh¢ Policy’s “products
and/or completed operations” provision creates coverageth@)insured contract” clause
prevents the application of the Policy’s definitions and exclusions, andhé4reasonable

expectations doctrine creates coverage.

iii. The “Designated Operations” Definition is
Not Ambiguous

The respondents argue that the “designated operations” definition is ambiguous, and thus

11



summary judgment is inappropria@oodman v. Resolution Trust Carg.F.3d 1123, 1126 (4th

Cir. 1993) (Summary judgment is appropriate if “the contract is unambiguous on the dispositi
issug.]”). In Endorsement L240, “designated operations” is defined as “only those operations
performed by any insured that are described on the General Lialoltgr&ye Part Declarations,

the endorsements, or supplements of this insurance.” (Endorsement L240 (06/07) [Dd&dket 33-
In another endorsement, the Truckers Classification, a limitation is providetefdypes of
coverage granted to trucking operations. (Endorsement §I8@9]Docket 335]). Johnny
Clark claims that this classification conflicts with the Additional Insured Endwse L803,
which gives Medford Trucking the status of an additional insured under the Policy. On this
endorsement, there &ésspace for a description of the work performed for Medford that was left
blank.

According to Johnny Clark, this absence of a description conflicts with the descopt
Johnny Clark as a trucking operation in the General Liability CoverageDreatamations.
Therefore, to resolve the inconsistency, the Policy should be “interpretedanreer to include
operations not otherwise excluded by the insurance policy and endorsements, including the
Exclusion and Truckers ClassificationSdeMem. in Syop. of Mot. to Dismiss or Stay Mot. for
Summ. J[Docket 38] at 17).

It would be inappropriate to construe the Policy in this way when there is no real
ambiguity about the meaning of designated operations. The General LiabilityaGevieart
Declarationdgs one of the first pages in the policy and one of the most promis=dGeéneral
Liability Coverage Part Declarations [Docket-3]3. On this page, Trucker and Additional
Insured are clearly listed as separate classifications along with references teletant

endorsements. Although they both modify the Policy, they do so in different ways. Tiere is

12



conflict between Medford being listed as an insured and Trucking being includedsagreatiel
operation. Furthermore, even if there were a conflttveen these endorsements, it is entirely
unclear why this conflict would mandate striking out the “auto” exclusion, asepomdents
contend. The “auto” exclusion is a provision contained in the main body of the policy and one
not modified by either of the endorsements in question.

iv. The Policy’'s “Products and/or Completed

Operations” Provision Does Not Grant
Coverage

Even if the “designated operations” definition is unambiguous, the respondents observe
that the designated operation of Trucking provides coverage for “products and/or completed
operations.” The respondents argue that the truck constituted a completed operation once
maintenance was complete and Medford had assumetbicoh the truck. According to the
respondents even though the Trucking classification, a “designated operation,” excludes
coverage for bodily injury arising from the use of an automobile, the Policy providesagev
because the bodily injury arose from work that was completed.

However, the definition of “products and/or completed operations” does not include
bodily injury “arising out of . . . the transportation of property, unless the injury or damsgge a
out of a condition in or on &ehicle not wned or operatg by yoy and that condition was
created by the ‘loading or unloading’ of that vehicle by any ingJfe(CGL Coverage Form
[Docket 335], at 14 (emphasis added)). As there are no allegations that Johnny Clark did not
own or operate the truck or that the condition was created by loading or unloading, thregieover

clearly cannot apply to the issue at hand.

13



v. The “Designated Operatiors” Definition and
“Auto” Exclusion Apply, Notwithstanding
the Applicability of the “Insured Contract”
Clause

The respondentalso argue that the “designated operations” definition and “auto”
exclusionare inapplicable due to the Policy’s “insured contract” clause. The relevavisgiprs
state the following

2. Exclusions

This insurance does not apply to:

b. Contractual Liability
“Bodily injury” or “property damage” for which the Insured is
obligated to pay damages by reason of the assumption of liabilty

contract or agreementhis exclusion does not apply to liability for
damages:

(2) Assumd in a contract or agreement that is an “insured
contract,” provided the “bodily injury” or “property damage”
occurs subsequent to the execution of the contract or
agreement.

“Insured Contract’means:

[A contract] . . . under which you assume the tort liability of another
party to pay for “bodily injury” or “property damage” to a third party or
organization.
(CGL Coverage Form [Docket 33-5], at 2)13
The Policy exaldes coverage for damages from bodily injwhere the ingred

contractually assumes thedly injury liability of a third party. (Id.). The “insured contract”

clause prevents the application of the “contracts liability” exclusioreifitimages arise from an

14



“insured contract.{ld.).

As previously mentioned, pursuant to the Trucking Agreement, Johnny Clark agreed to
defend and indemnify Medford for any liability “arising out of or incident to the perfoceiaof
the Trucking Agreement. (Trucking Agreement [Docket2B3Art. 9). Through this agreement,
JohnnyClark assumed the tort liability of Medford, and therefore the Trucking Awet
gualifies as an “insured contratihe parties do not dispute this fact.

According to the respondents, because Johnny Clark assumed Medford’s liability
pursuant to an “insured contract,” the “contract liability” exclusion does not.appbause this
exclusion does not apply, the respondents claim there is coverage for theagaingt Johnny
Clark, regardless of other exclusions in the Policy that might limit the scape@fage.

Although the “contract liability” exclusion does not apply, the Policy may stilicoaer
the claims arising from the Qualls Lawsuit. The absence of an exclusion dnmrage, or the
presence of an exception to an exclusion, does not cresege.See generallgyl., Helfeldt v.
Robinson 290 S.E.2d 896 (W. Va. 1981) (holding that exception to exclusiatangedid not
create coverage where the policy contained other exclusions clearly predadergge)Thus,
absence of the “coveragability” exclusion is irrelevant.

This interpretation is also consistent with the principle that an insuranceadcobmust
be considered as a whole, effect being given, if possible, to all parts of thenestr” Syl.,
Clayton v. Nicely182 S.E. 569 (W. Va. 1935jor example, the “autcexclusion states that

2. Exclusions

This insurance does not apply to:

g. Aircraft, Auto Or Watercraft

15



“Bodily injury” or “property damage” arising out of the ownership,
maintenance, use or entrustmeatdthers of any aircraft, “auto” or
watercraft owned or operated by or rented or loaned to any insured. Use
includes operation and “loading or unloading.”

This exclusion does not apply to:

(4) Liability assumed under any “insured contract” for the ownership,
maintenance or use of aircraft or wateaft . . . .
(CGL Coverage Form [Dock&3-5], at 34). If the “auto” exclusion did not otherwise apply to
insured contracts, there would be no reason to provide another exception for instancdgewhen t
insured contractually assumes liability arising from the use of an fairorawatercraft.
Accordingly, |1 FIND that the Policy’s definitions and exclusioapply, notwithstanding the
apgicability of the “insured contract” clause.

vi. The Reasonable Expectations Doctrine Does
Not Create Coverage

Finally, the respondents put forward a claim of coverage under a theory ohabkes
expectations. The respondents argue that restricting the coverage under thev®dtcinullify
the purpose of indemnification” as agreed to in the Trucking Agreement betwesforiyl and
Johnny Clark. (Mem. in Supp. of Cross Mot. for Partial Summ. J. [Docket 41], at 16). Pursuant

to the Trucking Agreement, Johnyark was to diend and indemnify Medford fany liability

'The respondents also argue the Endorsements that define “imsuredct” are ambiguousSéeEndorsements
L216 (07/09), L216 (06/07), and S002 (07/(Ppcket 335]). Each endorsement provides a separate, inconsistent
replacement definition for the definition of “insured contract” predidn Section V of the Policy. Respondents
argue that the conflicting definitions should be construed in favor ohthedd against the insurétowever, the
ambiguity between these different provisions is not relevant to thesitispoof this case. The plaintiffs encourage
viewing these endorsements in the light most favorable to themnhgn&ké Trucking Agreement an insured
contract, and Nautilus does not dispute that interpretation. Raitartilus acknowledges the contract as insured
under the Policy.eeReply in Supp. of Mot. for Summ. J. [Docket 48} 3). Therefore, this ambiguity is not
relevant to a dispositive issue hng case.

16



“out of or incident to the performance” dhe Trucking Agreement. (Trucking Agreement
[Docket 33-2], Art. 9).

“With respect to insurance contracts, the doctrine of reasonable expectatilasthe
objectively reasonable expectations of applicants and intended benefiegaeging the terms
of insurance contracts will be honored even though painstaking study of the policy provisions
would have negated those expectations.” Syl. PN&&| Mut. Ins. Co. v. McMahon & Sons,
Inc., 356 S.E.2d 488 (W. Va. 1987). Although West Virginia has adopted the reasonable
expectations doctrine for insurance policy ambiguities and has even extendedeirtaral
unambiguous language, when exclusionary language is conspicuous and “discloked to t
insured by a table of contents” the reasonable expectations doctrine does noCappigre
Consol. Coal Co. v. Boston Old Colony Ins. G808 S.E.2d 10ZW. Va. 1998) (adopting
doctrine of reasonable expectations for ambiguous policy langaagedm. Equity Ins. Co. v.
Lignetics, Inc. 284 F.Supp.2d 399 (N.D. W. Va. 2003) (extending doctrine of reasonable
expectations to clear and unambiguous languag#) Luikart v. Valley Brook Concrete &
Supply, Ing. 613 S.E.2d 8962005) (establishing criteria for limiting doctrine of reasonable
expectations).

In this case, as ihuikart, each of the endorsements has a large conspicuous heading
indicating its modificatiorof the Policy. Furthermore, the Schedule of Forms and Endorsements
is the same type of table that theikart court recognized as a table of contents. Beyond this, the
expectations of Johnny Clark and Medford do not rise to a sufficiently reasomaditi® ltrigger
the doctrine. Although the two parties agreed to get insurance to cover all claimg against
Medford, the terms of the Trucking Agreement list four separate typesjuifed insurance:

Employer’s liability, Commercial General liability, Automobile liability, and Umbrellailigb

17



(SeeTrucking Agreement [Docket 33], at 12). As the Policy is solely a Commercial General
Liability policy and the parties expressly contemplated multiple sourcesvefage, it is not
reasonable for them &xpect automotive injury coverage to derive from this Policy. Therdfore,
FIND that theras no coverage for the claims against Johnny Clark.

b. Medford

It is undisputed that Medford is an additional insured under the Policy and entitled to
general liabity coverage. The respondents argue that this general liability coverage extends
all liability indemnified by Johnny Clark in the Trucking Agreementretseyond the coverage
available for Johnny Clark. Respondents bgexum Indem. Co. v. Westfield Ins. @osupport
of the proposition that Nautilus is liable for Johnny Clark’s indemnification of Medford,
including the deliberate intent claims. No. 2d4B00428, 2011 WL 289270 (S.D. W. Va. Jan
25, 2011) (Copenhaver, J.).

The respondents’ reliance dhis case is misplacedMaxum was a suit brought to
determine the limits of a contractual indemnification clause; specifically, wheétbelNamed
Insured’s indemnification of an Additional Insured included claims goingorme mere
negligenceld. at *6. InMaxum the insurance company settled with the relevant parties and sued
for reimbursement to the extent that the Named Insured was not required to indémwiflyer
parties.ld. at *4. That case focused on the analysis of the contract between thel ipatties
and not on the scope of the underlying insurance policy, unlike this case where the onby questi
at issue is the extent of the Policy’s coverageother words, the court had to analyze the
indemnification agreement to determine if the Namedilad had an obligation to indemnify the
Additional Insured. If the Named Insured did not have an obligation to indemnifyngheer

could seek reimbursement for funds expended in the settlement on behalf of the Additional
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Insured.

A significantly more relevant case Tsdewater Equip. Co., Inc. v. Reliance Ins. Go.
Fourth Circuit case in which the court reviewed the extent to which an insuranceqovirged
additional insureds. 650 F.2d 503 (198TLidewatercites the welestdlished proposition that
the rights of additional insureds are “limited by the terms and conditions ofinseance
policy.]” Id. at 506. Stated differently, “the additional insured enjoys the full benefiteeof t
policy, despite any restrictions contathin a separate contractual agreement with the insured, as
well as being subject to all policy exclusions.C&uch on Ins§ 126:7 (3d rev. ed. 2008). Of
course, this principle is subject to the plain text of the policyt. is clear on the face of the
policy that different coverage was meant to apply to the Named Insured anddditipral
Insureds, that interpretation will hol8ee e.g, Seabulk Offshore, Ltd. v. Am. Home Assur, Co.
377 F.3d 408 (4th Cir. 2004). However, this Policy and all oemdorsements use the terms
“any insured” or “insured under Section -HWWho is An Insured” to make it clear that all
restrictions and benefits within the policy apply both to Named Insureds andohdtlinsureds.
Therefore, IFIND that Medford is covered to the same extent that Johnny Clark is covered by
the Policy. For some of the same reasons that there is no coverage for Johnnyhé& ik, no
coverage for Medford.

3. Nautilus’s Duty to Idemnify and Defend Medford and
Johnny Clark

Theduty to defend is broader in scope than the duty to indemhiéyy allegation made
against the insured is reasonably susceptible of coverage under the insurangethmoii the
insurer still has a duty to defend all of the claims. Syl. Piabkett vAm. Motorist Ins. Co 584
S.E.2d 158W. Va. 2003). However, as shown in the above analysis, because all claims in this

suit arise out ofa fatal vehicular accident and the policy expressly and clearly forgoes any
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coverage for liability arising frortheuse, maintenance, or ownership of an automothiére are

no claims remaining in the suit susceptible of coverage under the Policyforagt&IND that
Nautilus has no duty to defend Johnny Clark or Medford against any current claims in the
underlyingstate court lawsuit.

ii. Johnny Clark’s Cross Motion for Partial Summary Judgment

Johnny Clark seeks partial summary judgment in its favor and asks this coue tioatul
Nautilus has a duty to defend Johnny Clark in the Qualls Lawsuit. As discussed abovef, none
the claims in the Qualls Lawsuit are covered by the Policy and thus Nautilus gty to
defend Johnny Clark. Accordingly, Johnny Clark’s Cross Motion for Partial Summndgyn&nt
[Docket39] is DENIED.

V. Conclusion

As there are no ambiguities as to dispositive issues, no genuine issues ofl faateria
and adequate time for discovery has been allotted in this cadsi®NO that this case is
appropriate for summary judgment. Furthermore, pursuant to the above readoRIND
Nautilus has no duty to defend or indemnify Elk Run, Medford, or Johnny Clark. As the Policy
does not provide coverage for the claims in this case, regardiesethfer any respondent is an
insured under the Policy, | decline to address Nausilo&im that Johnny Clark, LLC is
separable from Johnny Clark and is not an insured under the policy. There@RANT
Nautilus’sMotion for Summary Judgment [Docke?]3Johnny Clark’s Cross Motion for Partial
Summary ddgment [Docket 39k DENIED.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

N

ENTER: March 20, 2014

/ /
Y, P / J
< )
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